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The complaint 

1.1 	The complainant is Mr John Corkill, who at the time of making the complaint 
was the Sydney Coordinator of the North East Forest Alliance. 

1.2 	The public authority subject of investigation is the Environment Protection 
Authority. 

1.3 	Mr Corkill made a complaint under section 52 of the Freedom of Information 
(FOl) Act requesting a review of the Authority's decision to refuse access to 
certain documents which Mr Corkill had applied for under the FOl Act. The 
documents were related to a road in Oakes State Forest. 

The FOl Act provides two avenues of external review of agency decisions made 
under the Act - the Ombudsman and the District Court. Under section 52 of the 
FOl Act the request for external review is made by way of complaint to the 
Ombudsman about conduct in relation to agency determinations under the Act. 
Any investigation of such conduct is to be made under the Ombudsman Act 1974. 

Ombudsman's Policy 

2.1 	In line with the clear intention of the Legislature as set out in the objects of the 
FOl Act, the Ombudsman's policy in the assessment of Freedom of Information 
complaints is based upon: 

a general presumption that access should be provided to all requested 

documents; and 

the onus being on the agency to: 

justify, to the satisfaction of the Ombudsman, that any claimed exemption 
applies and, on balance, that disclosure would be contrary to the public 
interest; and 

prove, to the satisfaction of th Ombudsman, that the procedures specified in 
the FOI Act were complied with. 

2.2 	These policies are set out in the Ornbudsman FOl Policies and Guidelines, 
annexed to the Ombudsman's FOl Annual Report for 1993/94 tabled in 
Parliament on 23 November 1994. 

23 	Hence where a complaint is made under section 52 of the FOI Act, it is the 
Ombudsman's policy that the relevant agency must justify to his satisfaction why 
each and every individual document or item of information determined to be 
exempt warrants such exemption from disclosure under the FOI Act. 

2.4 	Given the clear objects specified in the FOl Act the Ombudsman is of the 
opinion that it is reasonable to require agencies to justify that they have acted in 
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accordance with those objects. This is a similar onus to that which applies to 
claims for legal professional privilege where it is up to the person who claims that 
privilege to prove that the privilege applies. As succinctly stated by Casey J in 
Commissioner of Police v Ombud.man [1988] 1NZLR 385 (at p.391): 

"In the nature of things he who alleges that good reason exists for withholding 
information would be expected to bring fonvard material to support that proposition." 

2.5 	The Ombudsman's policy also accords with the views expressed by Kirby P in a 
decision handed down by the NSW Court of Appeal (The Commissioner of Police 

The District Court of NSW & Perrin (1993) 31 NSW LR 606) that, prima facie, 

a document must be disclosed in its entirety, with the onus being on the agency 
to make out an application for an exemption. In that case Kirby P also stated 

that: 

"I tend to favour the view that the Act ... must be approached by decision-makers 
with a general attitude favourable to the provision of the access claimed. It is 
important that the decision-in akers ... should not allow their approaches to be 
influenced by the conventions of secrecy and anonymity which permeated public 
administration in this countly before the enactment of the Act and its equivalents." 

2.6 	In interpreting the P01 Act it is relevant to note the provisions of section 33 of 

the Interpretation Act 1987 which provides that: 

"In the interpretation of a provision of an Act . . . , a construction that would 
promote the purpose or object underlying the Act . . . shall be preferred to a 
construction that would not promote that purpose or object." 

2.7 	The Ombudsman is primarily concerned to ensure that the objects of the FOl Act 
are achieved. In this regard, the public interest will generally be the ultimate test 
or determining factor as to whether documents should be released. 

2.8 	Even where access to a document has been validly refused on the basis that it is 

an exempt document, the Ombudsman may still recommend release of the 
document concerned if he is of the opinion that this would, on balance, be in the 
public interest (see section 52(6) of the FOl Act). 

3. 	The investigation 

3.1 	The investigation as stated in the notice of investigation dated 26 May 1994 
encompassed both the complaint covered by this report, and a separate 
complaint by Mr Corkill about a further FOl determination by the Authority. The 
terms of the investigation were: 

"the conduct to be made the subject of investigation is the determining of Mr 
Corkill's Freedom of Information initial applications dated 15 September 1992 and 
10 November 1992 and applications for internal review dated 10 November 1992 
and 8 December 1992 and any conduct in relation thereto." 
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3.2 	The applications relevant to this report are the initial application of 15 September 
1992 and the internal review application of 10 November 1992. 

33 	The Authority initially determined Mr Corkill's FOl application of 15 September 
1992 on 9 October 1992. Mr Corkill was however dissatisfied with the notice of 
determination on procedural grounds and a further notice containing additional 
information was issued by the Authority on 30 October 1992. 

The determination of Mr Corkill's request for internal review was dated 25 
November 1992. 

Mr Corkill's complaint to this Office was received on 24 January 1993. 

3.4 	Inquiries into the complaint proceeded by way of: 

- a letter of preliminary inquiry; 

- copies of all documents covered and generated by the application being 
supplied to this Office and analysed; 

- numerous telephone conversations with the Authority and the complainant 
throughout the process; 

- a meeting between the Ombudsman, the Director General, and other officers. 
This meeting was part of an attempted resolution of the matter which did in 
fact lead to the Authority's decision to release some documents. During the 
resolution process this Office suggested to the Authority that given the 
passage of time the Authority's view of the sensitivity of the documents may 
have changed and that disclosure may now be possible; 

- the receipt and consideration of a submission from the Authority; 

- the issue of the notice of investigation; 

- the subsequent receipt and consideration of another submission from the 
Authority; and 

- further analysis by this Office of the documents and the submissions; 

- the issue of a preliminary report to the Authority on 28/11/94 for comment; 

- the receipt and consideration of a submission by the Authority arising from 
the preliminary report 

- the report in draft form issued to the Minister on 29 May 1995; 

- consultation with the Minister on 26 June 1995; 
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- consideration of legal advice sought from the Solicitor General by the 

Authority; and 

- the issue of this report. 

	

4. 	The documents, determinations and submissions: 

	

4.1 	The two submissions from the Authority referred to above signalled the release 
of some material but not the majority. 

	

4.2 	During this Office's preliminary inquiries every dpcument withheld from release 
was numbered for the first time. The determination of 30 October had numbered 
only four classifications of documents into which the withheld documents 
presumably fell. Once the numbering was complete it became clear that some 
documents were not covered by the broad classifications of the letter of 30 
October. Consequently it is not possible to say for every document which 
exemption clauses were claimed. These documents are some of those which the 
Authority has subsequently decided to release. 

	

4.3 	The determination of 30 October provided, for each of the four document 
classifications, a brief description of the document, followed by a statement 
justifying the exemption. The statement usually begins by identifying which 
exemption clause is claimed and goes on to expound the clause, relating it 
specifically to the relevant document. For example: 'These documents are 
considered to be exempt under clause 10 of Schedule 1 on the basis that they would 
he privileged from production in legal proceedings on the ground of legal professional 
privilege." The exemption clauses claimed for each document type were one or 
more of clauses 4, 9 and 10. Whilst not identified by the sub-clause small case 
alphabet letter, the parts of clause 4 expounded in the determination were parts 
(a) and (d). 

	

4.4 	The determination of the internal review confirmed all claimed exemptions "on 
the same basis as set out in detczil in the letter dated 30 October 1992 to [Mr 
Corkill]...." Apart from this statement two facts were mentioned which were 
apparently considered relevant to the continued exemption of the documents: 

"... no final decision has been made concerning any possible action arising out 
of the alleged incident." 

"... as recognised in the FOl Act, there will be some occasions when 
confidentiality is in the public interest." 

	

4.5 	The submission by the Authority to the Ombudsman dated 27 April 1994 
mentioned, in relation to documents 1A, 1B, 2A-2H and 3, that all attracted legal 
professional privilege and that it was not appropriate, despite the passage of time, 
for the privilege to be waived in matters which relate to prosecutions or other 
enforcement of the environment protection legislation. 
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4.6 	The second submission to the Ombudsman, dated 11 June 1994, held that, as 
proceedings for breach of environmental laws against the Forestry Commission 
in respect of the incident at Oakes State Forest had not been instituted when the 
internal review determination was made, it was clear that clauses 4(1)(a) and (d) 
were appropriate heads of exemption in relation to documents 1A and lB. The 
submission also stated that the question of public interest includes on assessment 
of the sensitivity of the information at the relevant time. 

4.7 	The Authority's submission arising out of the preliminary report argued in more 
detail than previous submissions that the determinations were correct. It also took 
issue with the Ombudsman's policy that in the assessment of FOl complaints the 
onus was on agencies to justify any claimed exemptions, with the use of section 
52(6)(a) of the FOl Act in relation to clause 10, and with the conclusion that 
there was a public interest in the release of the documents recommended for 
release. 

4.8 	On the basis of the above submission the preliminary report was changed. The 
resultant report (the draft report) agreed that document 2B was exempt under 
clause 10. However it held that the case for the exempt status of the other 
documents was incorrect or was questionable to varying degrees, and that in any 
case their release was on balance in the public interest. 

4.9 	In the consultation with the Minister on 26 June the Minister made clear that, 
while she did not claim any ownership of the matter, as it had occurred prior to 
her stewardship, the Authority remained very concerned and was seeking legal 
advice from the Solicitor General. 

4.10 That advice confirmed the Ombudsman's lawful right to adopt a policy which 
placed the onus of proving the exempt status of documents on agencies, and also 
supported Finding 6.1, and that document 2C was not exempt. The Solicitor 
General did not agree however that document 2A, a memorandum from Ms 
Dorelle Pinch to the Director General, was not exempt, and suggested the EPA 
"consider doing what is cominonplabe in disputed privilege claims before the courts, 
and providing a statement or affidavit from Ms Finch deposing as to her actual 
purpose in preparing the document." 

4.11 In further correspondence to the Authority the Solicitor General agreed that 
the Ombudsman may recommend waiver of legal professional privilege if of 

the view that the public interest would be better served by doing so." He did 
however commend to the Ombudsman his view that public interest issues are 
built into the principle of legal professional privilege, which existed in order to 
maintain a free flow of advice between lawyer and client. 

4.12 Acting on the Solicitor General's advice the Authority advised Mr Corkill of its 
willingness to release document 2C, and provided a statutory declaration from 
Dorelle Pinch to the effect that the sole purpose of the creation of document 2A 
was to provide legal advice to Dr Shepherd about the alleged breaches of 
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environmental laws and the further actions to be taken in preparation for 
litigation. 

4.13 The table on the following page lists the present status of the documents initially 
claimed to be exempt by the Authority in the determination of 30 October, and 
the exemption clauses claimed. 

I 



I)ocuments Content of Exemption clause Documents Content of document Exemption 

released during document inilially claimed still clause still 

resolution and withheld claimed 

investigative 
processes  

Attachments to 1A - Amended Standard Not spccified in 1A Report on Alleged Breach of Pollution Control Legislation 

Logging Practices at the Oakes State Forest, signed 5/5/92 - 
4(parts (a) and (d) 

Erosion Mitigation Conditions determinations implied), 9 and 10. 
for lAgging in New South 

Wales - June, 1984, and 

Glossaiy of terms - lOpp. Not specified in 

2 - Excerpts from Code of determinations 
logging Practices, Crown 

'I'imbered Lands, l'ort 

rvlacquarie Region, Forestry 

CommissiOn, June 1988 - 4 pp.  

Attachments to 2A l)raIt letters to Woolf Not specified in I B Report on Alleged Breach of Pollution Control Legislation 4(parts (a) and (d) 

Associates and the Forestry determinations 
Logging Practices at the Cakes State Forest, signed 18/5/92 

- implied), 9 and 10. 
Commission from the 
l)irector General - 2pp & Ip.  

2 C Memo from Manager 10 2A, 28, 2A - Memo from Manager Litigation to Director General re 10 
Litigation to Director General 2D-2H 

breaches of environmental laws in relation to logging 

via DLS,ED-PEL re Logging operations in Oakes State Forest - 5 pp. 

operations in ()akcs State 2B - Menlo from Manager Litigation to A/EDO re Logging in 

Forest - Ip. Oakcs State Forest - 2pp. 

21)-211 - File notes of Dorellc Pinch, each entitled Oakcs State 

Forest - each I p.  

4A with Submission for meeting on 14 4(parts (a) and (d) 3 llandwritten notes regarding logging in Cakes State Forest - 9, 10 

irrelevancies 
Jffly 1992 of the EPA Board - 

intplied), 9 and 	10. 
Ip. 

from I)r Shepherd, signed 6 

deleted July 1992 - 4pp.  

4B Submission for meeting on 8 4(parts (a) and (d) Attachment Identical to lB As for lB 
September 1992 of the El ' i\ 

implied), 9 and 	10. to 4B 
Board - from 1)r Shepherd, 

signed 27 August 1992 - 2pp.  

5 Fax cover sheet for IA from Not specified in 

(irafton Regional Office to determinations 

Mr 1' Yates - Ip.  



	

5. 	Conclusioii,s 

	

5.1 	Determinations and submissions 

5.1.1 In my view the Authority's detailed determination - that of 30 October - did not 
provide sufficient reasons for the exemption of the documents withheld. In this 
case the determination (as described in section 4 above) really amounted, for the 
most part, merely to quoting the exemption clauses claimed and stating which 
clauses applied to which documents. The Ombudsman does not and has never 
considered this approach to satisfactorily meet the requirements to give reasons 
in the FOI Act. The internal review determination added little to support the 
Authority's case. In my view, in terms of section 28, insufficient reasons and 
findings on material questions of fact, and no references to sources of information 
on which those findings were based, were included in the determinations. 

5.1.2 The submissions by the Authority to the Ombudsman of April and June 1994 also 
did little if anything to support the case for exemption. The facts they presented - 
that matters may have been related to prosecutions or other enforcement of 

legislation, that proceedings had not been instituted, and that the question of the 
public interest included an assessment of the sensitivity of the information at the 
relevant time - are matters of fact and of themselves not in the least persuasive 
in supporting the case for exemption. I recognise however that these facts may not 
ave been highlighted to argue the case for exemption but rather to respond to this 
Office's suggestion (which was made as part of the attempted resolution) that the 
passage of time may have reduced the claimed sensitivity of the documents 
sufficiently to allow their release. In either case the submissions are not helpful 
in making out a case for exemption. 

5.1.3 The Authority's submission arising from the preliminary report was persuasive in 
pointing to the sole purpose of. and therefore the exempt status under clause 10 
of, document 2B (see 5.4.8). 

	

5.2 	Clause 4 - Documents affecting law enforcement and public safety: 

5.2.1 Clause 4(1)(a) and (d) - Prejudice the investigation of any contravention or possible 
contravention of the law, or prejudice the fair trial of any person or the impartial 
adjudication of any case 

5.2.2 In my view insufficient information has been provided by the Authority to justify 
any  claim that disclosure of documents 1A, 1B, and attachment to 4B would have 
prejudiced the investigation of the alleged incident in Oakes State Forest, and no 
grounds have been outlined which would justify the claim that disclosure of these 
documents would have prejudiced the impartial adjudication of any case. 

5.23 The Authority's response to the preliminary report states that disclosure of the 
documents in question to the persons potentially liable for a breach of the 
environmental laws "could have prejudiced either tize ongoing investigation or the 
eventual outcome of the case... ". The expression "could have" does not capture the 
force of the expression in the relevant clause "could reasonably be expected". Little 

is required to satisfy a test of "could have", certainly less than what is required to 
satisfy the test applied by clause 4. 

5.2.4 Furthermore there is still no explanation of how the particular information in the 
documents if disclosed could reasonably be expected to bring about such 



prejudice. The Act very clearly requires such reasoning to have been included in 
the notices of determination. The failure of the Authority to do so in those 
notices has not been redressed by the Authority's subsequent submissions. The 
response goes on to refer to the former Ombudsman's letter of 18 May 1994, in 
which he 'pointed to the existing provisions in clause 4 and 10". There seems to be 
the implication that the Ombudsman recognised those clauses' application to such 
documents as are in question. In fact the Ombudsman stated that the clauses 
offered ample protection for documents which it is really necessary to protect. I 
agree with the former Ombudsman but am of the view that a successful case for 
the application of clause 4(a) and (d) to these particular documents has not been 
made out. 

5.3 	Clause 9 - Internal working documents: 

53.1 While it is possible the documents claimed as exempt under this clause meet the 
test of 9(1)(a), the Authority has not demonstrated that disclosure would on 
balance be contrary to the public interest test in 9(1)(b). 

53.2 The Authority's response to the preliminary report argues that disclosure could 
impair the integrity of the decision making process by inhibiting the full and frank 
disclosure in documents or by affecting the candour with which advice may be 
given and recorded. Such an argument has been attacked in several decisions by 
courts and tribunals in this country (eg Sunderland v Department of Defence (1986) 

11 ALD 258; Sankey v J'V/zitlam (1978) 42 CLR 1; VXF v Human Rig/its and Equal 

Opportunity Commission (1989) 17 ALD 491; Fensrer v Department of Prime 

Minister and Cabinet No 2 (1987) 13 ALD 1 3 9). Indeed, in the Sankey v Whitlani 

case, the High Court observed that the argument that government employees may 
be less candid with their advice in the future should documents disclosing their 
opinions be released is of such slight concern that it may be dismissed. 

53.3 I think it is highly unlikely the officers of the Authority will allow the quality of 
their clearly important work in the public interest, even where it relates to 
possible prosecutions or other action for breach of the environment protection 
legislation, to be impaired by the possibility that what they write might be subject 
to a future FOI application and, if so, might not be exempt. 

53.4 Neither do I accept that the fact the matter has now been finalised in open court 
nullifies any public interest in disclosure. As I have discussed below there is a 
clear public interest in openness surrounding the basis of the Authority's decision 
to pursue a certain course of litigation. 

5.4 	Clause 10 - Documents subject to legal professional privilege: 

5.4.1 Apart from the statutory declaration of Ms Dorelle Pinch little evidence has been 
presented to indicate that the documents claimed as exempt under the clause 
were prepared solely for the purpose of seeking legal advice or in relation to 
reasonably contemplated legal proceedings. 

5.4.2 The Authority's response to the preliminary report, however, claimed that the 
documents were created solely because of the possibility of taking legal 



10 

proceedings against the Forestry Commission. This claim was made on the basis 
that the context in which the documents occur in the files show this to be the 
case. 

5.4.3 In my opinion, without further details, this is clearly insufficient to prove legal 
professional privilege. It is unfortunate that the Authority holds that there is not 
"any particular onus on the EPA to establish the existence of the privilege beyond a 
prima facie stage." In my view section 28(2)(e) of the FOI Act requires such a 
complete justification of any exemptions claimed as to effectively establish a clear 
onus on the Authority. 

5.4.4 This said, it is nevertheless clear the Authority sought the reports (1A, lB & 
attachment to 4B) after receiving information from Woolf Associates on behalf 
of John Corkill which urged legal action be taken. The introductory paragraph to 
the reports mentions this. The response from the Authority to the preliminary 
report adds that the documents "were produced for the purposes of production to 
qualified legal advisers in Legal Sei'vices Branch with a view to advising on possible 
legal proceedings." 

5.4.5 Legal professional privilege will only apply in this case if it can be shown that the 
documents were brought into existence for the sole purpose of obtaining legal 
advice or for use in litigation which is either pending or within the reasonable 
contemplation of the client. The reports were not written by a lawyer and 
therefore do not qualify as legal advice. It could however be argued that the 
reports, having being written by an officer of the Authority, are from the client 
to the lawyer for the purpose of obtaining legal advice. Alternatively the sole 
purpose test in relation to litigation may apply here. However, as stated in both 
the Premier's FOl Procedure Manual and the Ombudsman FOl Policies and 
Guidelines the privilege does not cover documents drawn up to inform an agency 
of the existence of facts or circumstances which may give rise to the need for legal 
advice. In my view it is not clear, that these documents are covered by legal 
professional privilege. 

5.4.6 Documents 2A-2H were generated by the Manager Litigation, in the words of the 
Authority's response to the preliminary report, uin  connection with 
advices/attendances concerning possible legal proceedings arising out of the pollution 
incident." 

5.4.7 As regards document 2A, while it appears from its terms that it may have been 
brought into existence for more than one purpose (six purposes are listed in the 
first paragraph, at least four of which do not appear to be for the purpose of 
providing legal advice), Ms Pinch's statutory declaration to my mind provides 
sufficient evidence that it was created solely for the purpose of legal advice to 
justify that it may be appropriately exempted under clause 10. 

5.4.8 In relation to document 213, on its face it is confirming oral advice from the 
Manager Litigation to the A/EDO (Acting Environmental District Officer?), and 
appears to be confidential in nature and have been written for the sole purpose 
of providing legal advice to a client, in this case an officer of the Authority. 
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5.4.9 As for document 2C, its content does not appear to be legal advice. Its purpose, 
as stated in the document, is to inform the Director-General of the current status 
of the matter. That the update is in relation to a matter which may have resulted 
in litigation is probably not sufficient in my opinion to attract the privilege. I have 
made further comment on this document in the discussion on public interest later 
in this report. 

5.4.10 In relation to documents 2D-2H, in my view the Authority's brief statement in 
relation to them quoted above does not provide sufficient evidence of sole 
purpose to carry a successful argument for privilege. It is arguable that the fact 
that they are file notes of telephone and face to face conversations which the 
Manager conducted in relation to this matter is insufficient to obtain the privilege. 
As an example it could be argued that the contents, admittedly innocuous, of 
documents 2E and 2G could not be said to contain or to be seeking or to bear 
any relationship on their face to legal advice, and only a distant relationship to 
litigation. I have made further comment on these documents in the discussion on 
public interest later in this report. 

5.4.11 Document 3 's a printout of a white board note written by Lisa Corbyn, Executive 
Director, Planning, Education and Legal Division, generated during a conference with 
legal advisers on possible actions and strategies arising out of the incident." I think 
it is doubtful this is a communication between client and adviser, though it was 
clearly created in connection with likely legal proceedings and may therefore meet 
the sole purpose test in relation to litigation and/or legal advice. 

5.4.12 In summary, in my view a sufficient case in support of exemption of documents 
2A and 2B has been made out by the Authority, but not so in relation to the 
other documents claimed as exempt, particularly document 2C which does not 
appear to me to be exempt. Having considered the Authority's response to the 
preliminary report, it appears to me that the status of the remaining documents 
is questionable to varying degrees (ie documents 1A, 113, 2D-2H, 3 and 

attachment to 413, which is identical to IB). 

5.5 	Public interest 

5.5.1 There remains the question of the public interest in the release of the documents. 
In the Authority's response to the preliminary report the Authority argued that 
there was "nothing in the public interest which would be se,ved by the release of 
[the] documents' as the incident to which they related resulted in legal action 
being taken against the Forestry Commission, the outcome of which was on the 
public record. The Authority also questioned whether the Ombudsman had the 
power under section 52(6) to recommend the release of documents exempt under 
clause 10. 

5.52 In Re Smith and Attorney General's Department and Director of Public Prosecutions 
(1989) 2 VAR 543, the AAT held that even though legal professional privilege 
applied to the documents access should be granted: 

"In my opinion there is a clear public interest in ensuring that the coinmunily IS 

satisfied that the administration of the criminal justice system.....is above suspicion 
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and is conducted without fear orfavour. ... In my view the public are entitled to know 
why the whole of the circumstances do not constitute conduct which could be 
regarded as criminal" (p 548). 

5.5.3 The matter went to appeal and the AAT's decision was upheld. The court 
observed that there are many areas of national and community activities which 
may be the subject of the public interest, one being the public interest to ensure 
that justice should always be done and be seen to be done. 

5.5.4 During the investigation of the matter under discussion Mr Corkill informed this 
Office that he had considered the litigation actions of the EPA insufficient in 
comparison to his view of the seriousness of the alleged breach by the Forestry 
Commission, and that he had sought the Authority's documents with the intention 
to examine the basis upon which it had made its litigation decisions. 

5.5.5 I consider there is a public interest in such examinations being made, and in 
government agencies being open to outside perusal, and possibly criticism, of their 
internal decisions. This is particularly so where those decisions may or do impact 
significantly on issues of vital public concern, for example pollution of waterways 
and preservation of native fauna. I believe it is possible to state as a general 
principle that the quality of decision-making is improved by the prospect of 
external scrutiny or review. In my opinion public feedback to the EPA and similar 
agencies on such matters could be of great value in protecting such bodies from 
insularity, from being out of touch with community feeling, no matter how well 
they consider they collect and reflect such sentiment. 

5.5.6 Having regard to the content of these documents, I cannot see how their release 
would adversely affect the Authority's ability to fulfil its charter in the least. As 
I have already indicated, there is to my mind no reasonable prospect or grounds 
to assume that officers of the Authority would provide advice of lesser quality if 
these documents were released. While I agree with the Solicitor General's point 
of view that public interest issues are built into the principle of legal professional 
privilege, I consider in this case the release of the documents will not inhibit the 
free flow of advice between lawyer and client. 

5.5.7 Given my view on the public interest, I do not consider it necessary to come to 
a final conclusion in relation to those documents the status of which I have said 
is questionable. All the subject documents should in my view be released in the 
public interest. That is, the documents which may be exempt under clause 10 
should be released in the public interest, namely documents 1A, 113, 2D-2H, 3 and 
attachment to 4B. Documents 2A and 2B should be released in the public interest 
although they are exempt. Document 2C should be released as it is not exempt 
in my view. 

5.5.8 At this point I think it is important to reassure the Authority in relation to my 
decision. The Authority's response to the preliminary report expressed such 
serious reservations about the release of this material that it claimed, if the 
exemption clauses used by the Authority were to be construed as they were in the 
preliminary report, there would be a need for the Authority and other agencies 
to seek legislative changes which would protect such information. I would point 
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out to the Authority that this is the only occasion when this Office has seen 
necessary to report on any FOl decision of the Authority, and this is a clear 
indication that the provisions of the FOl Act are quite sufficient to meet the 
legitimate confidentiality concerns of the Authority. The structure of the Act is 
very clear - documents which really do need protection can have it. 

5.5.9 In its role as an external review agency under the FOl Act, this Office is of the 
view that the particular documents the subject of this report do not need that 
protection. This decision by no means creates a precedent which requires all such 
documents of the Authority to be released in the future if FOT applications are 
made for their release. The Authority may quite legitimately apply its mind to any 
future FOl applications on a case by case examination of the documents 
concerned. 

5.5.10 This decision is not meant to, nor does it, caste aspersions on the other FOl work 
of the Authority. This Office recognises the genuine commitment of the Authority 
to FOI as illustrated for example by the valuable work of the Authority in 
compiling its internal FOI procedural guide and in sending staff to FOI training 
seminars. 

5.5.11 The fact that these particular documents belong to a particular class relating to 
the enforcement of environment protection legislation is not of itself sufficient to 
claim exemption, neither should it be. The Authority's commitment to the 
exemption of this type of material, and the relative importance of this material, 
is no greater in this Office's experience than the importance of, and the 
commitment of many agencies at the external review stage to the exemption of, 
material they consider sensitive. If every agency sought legislative change every 
time a decision at external review recommended release of material to the 
confidentiality of which the agency was deeply committed - the latter being the 
case in every external review - it would make a mockery of the Act and of the 
government's commitment to the legislation. 

Findings 

6.1 	I find that the Authority's determinations of Mr Corkill's application were, in 
terms of section 26(1)(g) of the Ombudsman Act 1974, otherwise wrong in that 
the requirements of section 28(2)(e) of the Freedom of Information Act were not 
fulfilled in the notices of those determinations. 

6.2 	I find that the Authority's determination to refuse access to document 2C was, in 
terms of section 26(1)(e) of the Ombudsman Act, based wholly or partly on a 
mistake of law or fact. 

Recommendations 

7.1 	I recommend that document 2C be released to Mr Corkill immediately. 

7.2 	In terms of section 52(6)(a) of the Freedom of Information Act I recommend that 
disclosure of documents lA, 113, 2, 4, 2B, 2D-2H, 3 and the attachment to 4B 
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would on balance be in the public interest even though access may have been or 
was duly refused because they were or may have been exempt documents. I 
therefore recommend that these documents be released to Mr Corkill 
immediately. 

	

7.3 	I recommend that the Authority inform this Office of its compliance with 
recommendations 7.1 and 7.2 within 2 weeks of the date of my final report on this 
matter. 

	

7.4 	I recommend that the Authority review its procedures in relation to compiling 
notices of determination with reference to the Ombudsman's FOl Policies and 
Guidelines, and take steps to ensure future notices meet the detailed requirements 
imposed by the Act in relation to their contents, particularly the requirements of 
section 28(2)(e). This recommendation is made in the knowledge the quality of 
notices issued by the Authority may have improved in the period since this 
complaint was received. 

	

7.5 	I recommend that the Authority inform this Office of the steps taken as a result 
of recommendation 7.4 within 1 month of the date of my final report on this 
matter. 

fr7 

Chris Wheeler 
Deputy Ombudsman 
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WOOLF 
ASSOCIATES 

SOLICITORS 
OUR REF 	BSW 3759/5 	 10th Fl, 82 Elizabeth Street 

SYDNEY NSW 2000 
TELEPHONE (02) 221 8522 
FACSIMILE: (02) 223 3530 

YOUR REF 	 DX 1556 SYDNEY 

BRUCE WOOLF 
BA LLB Dip URP 
Principal 

DATE 	19 December 1995 

Mr J.R Corkill 
1 Oliver Place 
LISMORE NSW 2480 

Dear John 

DISTRICT COURT APPEAL AGAINST FOI REFUSAL BY EPA 
DISTRICT COURT NO.7975 OF 1995 

I note I await your instructions in this matter. In this regard for your assistance I enclose a copy of 
my letter of 6 November 1995. 

With kind regards 

Yours sincerely 

11-~ 
Bruce Stephen Woolf 



OUR REF 	BSW 3759/5 

YOUR REF 

D.ATE 	6 November 1995 

WOOLF 
ASSOCIATES 

SOLICITORS 
10th Fl. 82 Eltzabeth Street 

SYDNEY NSW 2000 
TELEPHONE (02) 221 8522 
FACSIMILE: (02) 223 3530 

DX 1556 SYDNEY 

BRUCE WOOLF 
BA LLB Dip URP 
Principal 

Mr J.R Corkill 
1 Oliver Place 
LISMORE NSW 2480 

Dear John 

DISTRICT COURT APPEAL AGAINST FlO REFUSAL BY EPA 
DISTRICT COURT NO.7975 OF 1995 

The Notice of Appeal was filed on 3 1 October 1995 which in Tim Robertson's view may have been 
the last day for lodging the appeal. Given the urgency of filing the notice and only having just receive 
your papers we were not able to lodge the application for Legal Aid by that date. We have however 
now forwarded the Legal Aid application to the Legal Aid Commission. 

Tim advises that the argument appears to centre on the question of legal professional privilege and that 
it is likely to require approximately one days work to settle the affidavit required in the proceedings. 
This would also serve the purpose of providing the advice that will be likely to be necessary to be 
given to Legal Aid. Tim has already spent some 3.5 hours on the matter. I estimate fees for Tim 
Robertson (at $180.00 per hour) for work in preparing the Notice of Appeal, providing advice and 
initial affidav:t at say $1,890.00 which he is likely to agree to reduce to say $1,050.00. My fees (at 
S 175.00 an hour) are likely to he, say, $700.00 which I could reduce to say $400.00. These 
estimates are provided in relation to filing the notice. preparing initial affidavit and advice by Tim in 
order to assess the prospects for success and to provide the advice to Legal Aid. We would then need 
to reassess the situation upon the completion of that stage. 

Accordingly could you please arrange to forward the sum ofSl,450.00 being the above moneys 
together with a further $100.00 on account of disbursements. 

I enclose copy letter dated 1 November 1995 which I have received from Tim Robertson. 

Regards 

Bruce Stephen Woolf 

cc. T.F Robertson, barrister 



OUR REF 	BSW 3759/5 

YOUR REF 

DATE 	6 November 1995 

WOOLF 
ASSOCIATES 

SOLICITORS 
10th Fl, 82 Elizabeth Street 
SYDNEY NSW 2000 
TELEI'IIONE (02) 221 8522 
FACSIMILE: (02) 223 3530 

1)X 1556 SYDNEY 

BRUCE WOOLF 
BA LLB Dip URP 
Principal 

Mr J.R Corkill 
1 Oliver Place 
LISMORE NSW 2480 

Dear John 

DISTRICT COURT APPEAL AGAINST FlO REFUSAL BY EPA 
DISTRICT COURT NO.7975 OF 1995 

The Notice of Appeal was filed on 31 October 1995 which in Tim Robertson's view may have been 
the last day for lodging the appeal. Given the urgency of filing the notice and only having just rcceive 
your papers we were not able to lodge the application for Legal Aid by that date. We have however 
now forwarded the Legal Aid application to the Legal Aid Commission. 

Tim advises that the argument appears to centre on the question of legal professional privilege and that 
it is likely to require approximately one days work to settle the affidavit required in the proceedings. 
This would also serve the purpose of providing the advice that will he likely to be necessary to be 
given to Legal Aid. Tim has already spent some 3.5 hours on the matter. I estimate fees for Tim 
Robertson (a'. $180.00 per hour) for work in preparing the Notice of Appeal, providing advice and 
initial affidavit at say $1,890.00 which he is likely to agree to reduce to say $1,050.00. My fees (at 
$175.00 an hour) are likely to be, say, $700.00 which I could reduce to say $400.00. These 
estimates are provided in relation to filing the notice, preparing initial affidavit and advice by Tim in 
order to assess the prospects for success and to provide the advice to Legal Aid. We would then need 
to reassess the situation upon the completion of that stage. 

Accordingly could you please arrange to forward the sum of $1,450.00 being the above moneys 
together with a further $100.00 on account of disbursements. 

I enclose copy letter dated 1 November 1995 which I have received from Tim Robertson. 

Regards 

Bruce Stephen Woolf 

cc. T.F Robertson, barrister 



John R Corkill 
Public Interest Advocate, Environmental Educator, Planner, Policy Adviser 

Mr Bruce Wccdf, :o1f Aociates, 	 81 October 1995 
10th Floor 3  82 Elizabet.h Street. 3  Sney. 2000. 

Dear Bruce, 

Re: FOl Appeal for EPA refusal to release documents 

Ilaii you for agi'eein,g to accept ii ructioris (:11 this matter in our telephone conversation 
I;Tht F I1u.4v. 

Enclosed is a. cheue for $200.00 made out to your fvour. I am still seeking additional 
funding from Other sC:1JrceS to meet your request for adequate funds for disbursements etc. 
Hopefiily 1 shall be able to provide another cheque in a veeks time. 

Please also find enclosed a copy of further correspondence from Dr Shepherd recieved 
today, 'which indicates that EPL 61 

This letter ar..svers my letter of 1 1/10i'95, a. copy of 'which has been supplied to you. Dr 
Shepherds earlier letter had not come to m attention 'when I 'wrote on 11 October. I 
assume he is mistaken in believing that no further debate is possible. 
I seek your confirmation that '%4 ç/ j7" _f 	// 	zi 
is reviewable in the District Court in the appeal I have requested be conmienced this 'week. 

I shall be phone contact shortly. Please note my contact phone and fax no.s are as f,-_)Ilovs - 
066 

 
I 624hi 060 24 737 "z Fax iJ( 22.  61,  

Than.k you for your assistance in this matter. 

Yours sincerely 

Z~/'  te,  ~~ 
L_LiiR Corkili 

,Jf;p,;4 	 6004I 	062 56c 10' '06 



Tel: (02)229 7337 
	

TIM ROBERTSON 
Fax (02) 221 6944 

(02) 221 5747 
(02) 810 7590 A.H. 

DX: 450 SYDNEY 

Frederick 
53 Martin 
SYDNEY 

Jordan Chambers 
Place 
NSW 2000 

1 November 1995 

Bruce Woolf 
Woolf Associates 
Fax 223 3530 

Dear Bruce 

OR KILL V. EPA 

Thank you for your instructions in this matter. 

1 have settled a notice of appeal after conferring with Mark Anderson this afternoon on 
jurisdictional matters, including the question whether time for appeal had expired. 1 set out 
below the reasoning which led us to conclude that Mr Corkill was probably within time for 
appealing: 

Section 53(1) of the FOI Act confers a right of appeal in accordance with rules of 
Court" to the District Court by any person aggrieved by a determination made by an 
agency under s.24. 

The EPA made a determination under s.24 to refuse Mr Corkill access to certain 
documents which are set out in a table on p.7 of the report of the Ombudsman dated 
31 August 1995. 

Section 54(b)() provides that an appeal shall be made, if a complaint is made to the 
Ombudsman and he investigates it, within 60 days after the results of the 
investigation are reported to the complainant. 

I note that the Court has power pursuant to Part 5, Rule 11 to extend time for appeal, 
but this power is subject to any provision of the Freedom of Information Act: Part 5, 
Rule 9(1). I do not believe that the power of the Court to extend the time in which to 
appeal avails Mr Corkill because the FOI Act expressly limits appeals and contains no 
provision for extension of time. The Rules are inconsistent with the FOl Act and the 
Act prevails. 

By letter of 31 August 1995 Mr Corkill was notified by the Ombudsman that a report 
had been completed. The report was enclosed with the letter. The report bears the 
date of 31 August 1995, Mr Corkill instructs me that the letter would have been 
received at the Big Scrub Environment Centre within several days of the date of the 
letter. 31 August was a Thursday and, in the ordinary course of the post, the letter 
would not have been received at the Big Scrub until Monday 4 September 1995 at the 
earliest. 

6 	Section 60 of the FOl Actprovides that a notice that an agency is required to cause to 
be given to a person may be served by post and: 

asha ll if it is served by means of a letter be taken to have been given to the 
person at the end of the fifth day after the letter was posted to the person." 
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It is arguable that the Ombudsman's report is a notice required to be served by the 
Act. tinfortunateLy, the FOl Act does not expressly require the Ombudsman to report 
to the complainant. Investigations by the Ombudsman are at his or her discretion. 
Section 52(1) of the FOl Act provides that the conduct of any person or body in 
relation to a determination under the FOl Act may be the subject of a complaint and 
may be investigated under the Ombudsman Act 1974. It appears that any obligation 
to report to the complainant is created by the Ombudsman Act 1974 and not the FOl 
Act. However 1  the Ombudsman is an agency within the meaning of s.6(1) of the FOl 
Act because it is not exempt from the operation of the Act in relation to all of its 
functions and the Ombudsman's report certainly notified the complainant of the 
results of his or her investigation. On the other hand, the FOI Act expressly refers to 
notices of determination of applications for access to documents and amendment of 
records (ss.28 and 45). The word "notice" may be a reference to notices properly so 
called, that is, as a term of art. In all the circumstances, it is probably unwise to rely 
upon s.60 of the FOl Act to support an argument that the results of the investigation 
are taken to be reported to the complainant five days after the Ombudsman mailed 
the report. 

Under s.29(b) of the Ombudsman Act 1974, the Ombudsman must report to the 
complainant on the results of an investigation undertaken by him or her but is not 
otherwise required to serve the report in any particular manner or by any particular 
time. 

Section 76 of the Interpretation Act 1987 provides that: 

1f an Act ... authotises or requires any document to be served by post (whether 
the word userve , give" or or any other word is used) se/vice of the 
document - 

(b) shall, until the contrary is proved, be taken to have been effected at the 
time the letter wuId have been delivered in the ordinary course of post." 

It is perhaps implicit in 5.26 of the Ombudsman Act 1974 that it authorises (but does 
not require) the Ombudsman to serve his or her report on the complainant by post 
and hence it is arguable that s.76 of the Interpretation Act is picked up and applied by 
the Ombudsman Act 1974. 

Unfortunately, in all other respects the making of a report under the Ombudsman Act 
does not enliven any jurisdiction for appeal and it was therefore unnecessary for the 
Ombudsman Act to deal expressly with the time at which events are taken to have 
occurred. The FOL Act appeal mechanism was engraf ted on the Ombudsman Act. It 
creates a jurisdiction to review the original determination of the agency by reference 
to an event which takes place under the Ombudsman Act 1974. 

In the circumstances, perhaps the most appropriate approach to the construction of 
s.54 of the FOI Act is to read it without reference to deeming provisions. It could have 
said but does not say that time for appeal commences after the Ombudsman issues 
his or her report. The report was issued on 31 August 1995. Section 54 requires the 
results of the Ombudsman's investigation to be reported to the complainant before 
any right of appeal arises. This must mean that the relevant date is the date at which 
the report was brought to the attention of Mr Corkill, or perhaps the date at which he 
ought first to have known of it. There is little reason to interpret the section as 
requiring an earlier date, because the complainant may not have become aware of 
the existence of the report until after the time for appeal had expired. it is usual in 
limiting time for appeal to fix upon the date on which the subject matter of the appeal 
was brought to the attention of any potential appellant. This is the approach I expect 
the Court to take to the interpretation of s.54. 

The Ombudsman reported to Mr CorkiLl by post. Section 160 of the Evidence Act 
1995 provides: 

U(1) It is presumed (unless evidence sufficient to raise doubt about the presumption 
is advanced) that a postal article sent by prepaid post addressed to a person at 
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a specified address in Australia ... was received at that address on the fourth 
working day after having been posted. 

'3 In This section: working day" means a day that is not ... a Saturday or Sunday..." 

The law therefore presumes that Mr Corkill received the report constructively on 
Wednesday 6 September 1995. 

13, Accordingly, I conclude (after conferring with Mr Anderson on this issue) that the time 
for appeal probably commenced on 6 September 1995, and expired on 5 November 
1995. It is just possible that the report actually arrived at the Big Scrub and was 
therefore notionally brought to Mr Corkill's attention on Friday 1 September 1995, in 
which case the time for an appeal expired on 31 October 1995. 

The District Court Rules deal with statutory appeals at Part 5, Rules 9-1 1 and Part 6, Rules 
8-14. 

I note that Part 5, Rule 10(3) provides that the appellant at the time of lodging a notice of 
appeal shall lodge a copy of the application or other ongiriating process which was before 
the authority which made the decision appealed against and shall lodge a copy of the 
decision or determination the subject of the appeal. In my opinion, this provision is 
directory, not mandatory: Woods v. Rate (1987) 7 NSWLR 560. The notice of appeal itself 
refers to the relevant applications and determinations by date and has therefore been 
substantially complied with. In my opinion, it will be satisfactory if Mr Corkill or you annex an 
affidavit settin9 out the history of the matter and the relevant documents. The purpose of 
this provision is to notify the respondent of the matter appealed against, but that matter 
appears unmistakably from the reference to the decision in the notice to appeal. 

We should aim to have the matter set down as soon as possible and, if we have adequate 
grounds for such an application, we should apply to expedite it. Unfortunately, we have 
slept on our appeal rights which rather suggests that we do not have good grounds for 
expedition. Mr Corkill should inform us whether the matter is still urgent. 

An affidavit must be prepared as soon as possible by Mr Corkill and I should be briefed to 
advise on prospects for success in the action for the purposes of legal aid. I shall send you 
a fee disclosure in due course. 

Best regards. 

Yours sincerely 

TIM ROBE9TSQN 



NORTH EAST FOREST ALLIANCE 
Sydney Office: Cl- NSW Environment Centre, 39 George St., The Rocks. 2000. Ph 022474 206 Fx 02 2475 945 

Dr Neil Shepherd, 	 6 July 1992 
Director-General, 
Environmental Protection Authority, 
Level 20. Westfield Tower, 
100 William Street, East Sydney. 2011. 

Dear Dr Shepherd, 

Re: Pollution Control Licences issued to Forestry Commission of NSW 

I refer to our recent discussion concerning the issuing on 7 May 
1992 of Pollution Control Licences to Forestry Commission of NSW 
(FCNSW) by the Environmental Protection Authority (EPA) under sl7D 
of the Pollution Control Act. 

I recall that, in response to my request for copies of documents 
relevant to the above matter, you indicated a preparedness to allow 
access to and provide copies of both EPA's and FCNSW's material 
considered in the process of issuing pollution control licences. 

You also indicated at our meeting that such information would have 
to be made available in response to a request under the Freedom of 
Information Act, but that 'in principle', you foresaw no difficulty 
in providing such information without need for a formal FOI 
request. 

Accordingly, I seek copies of: 

the original application for a pollution control licence made 
by FCNSW in late January, 1992, and any amended 
application(s); 

all information or documents provided by FCNSW in support of 
its application(s); 

all documents considered by the EPA in granting the pollution 
control licences to FCNSW, including any reports prepared by 
EPA in the process of considering such application(s) by 
FCNSW; 

all correspondence relating to FCNSW's application or EPA's 
consideration of same, from FCNSW to EPA, from EPA to FCNSW 
and from EPA to other NSW government agencies, or from other 
NSW government agencies to EPA; 

any records of EPA's decision making in regard to the issuing 
of pollution control licences to FCNSW i.e. minutes of 
meetings etc.; 
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NORTH COAST ENVIRONMENT COUNCIL 
Hon. Sec. Mr Jim Tedder, Pavans Road, Grassy Head via Stuarts Point 2441. Ph/Fax 065 690 802 

draft. 1 - 20/10/1995 [1996 WC Lic Req -> 	for legal advice] 

Mr James Johnson & Ms Lis(??'. 	 20 October 1995 
Environmental Defenders Office, 
Suite 82, 280 Pitt St, Sydney. 2000 
per fax no. 02 267 7548 

Dear James and Usa, 
Re: Further challenge by NCEC Inc to the grant of woodchip ex-port licences to 

Sawmlllers Export P/L by the Commonwealth 

Thank you for EDO's hard work on this issue to date: NCEC remains committed to 
challenging the legal basis of any further woodchip export licences and is keen to pursue 
further remedies which may prevent the continuance of woodchip exports and prevent 
further impacts on the forest environments of the north eastern region of NSW. 

NCEC at its last meeting agreed to seek EDO's and senior counsel's further advice on 
possible avenues of legal action which NCEC Inc might pursue towards this aim. 

This letter seeks EDO's agreement to recieve further instructions from NCEC Inc, to obtain 
advice from Mr Basten QC, & possibly prepare further litigation, on: 

injunctive measures to prevent the further issue of a 96 woodchip export licence to SEP!L; 
challenges to the Minister's for Resources power to issue a further licence, either prior to, 
or following the issue of any 1996 export licence to SEP/L; 

C) the Minister for the Environment's decision to waive the need for further environmental 
impact assessment for the 1996 licence for SEP/L; 

d) the 'effectiveness of 1  or 'certainty' attached to any conditions placed on the licence by the 
Minister for Resources, following the issue of any 1996 export licence to SEP/L; 

NCEC appreciates that if EDO agrees, arrangements similar to those for earlier proceedigs 
would need to be made relating to legal aid, payment to EDO trust fund; costs agreement etc. 
Would you agree that a mutual 'refresher/ briefing seems necessary as an early part to a 
further conference. Also are you able to advise: have our FOI requests been yet answered? 

? Do we have obtained a copy of the 1996 designation yet? 

In order to expedite matters, if EDO agrees to accept these instructions, may we request that 
the necessary papers and any recent documents be forwarded a.s.a.p. to The President, Mr 
Terry Parkhouse )Grassy Head Road, Yarrahapinni, via Stuarts Point. 2441. 

Thank your for your consideration of this matter. 
A reply at your earliest convenience would be much appreciated. 
Yours sincerely, 

Terry Parkhouse 
President NCEC Inc 
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Further, I seek your agreement to allow: 

inspection of all EPA's files relating to FCNSW application(s) 
and EPA's consideration of same; and 

copying of any parts of EPA files provided for my inspection. 

If my understanding of your agreement to provide copies of relevant 
information without resort to a formal application under the 
Freedom of Information Act is mistaken, please take this letter to 
be such a formal application for access to information under the 
FOl Act. 

Please advise where and when I can inspect the files to which 
access is sought. 

As you appreciate the NSW environment movement's serious concern 
with the EPA's actions in this matter, may I request your response 
at your earliest opportunity. 

Naturally, I would be prepared to meet any reasonable costs 
incurred in the provision of the information sought. 

Your sincerely, 

John R. Corkill 
Sydney Area Co-ordinator 

[Aa: kkk\epa- ltp.foi] 
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8 Returning Officer's Report 	 i 
8.1 Except where no nomin4ons are recieved, the RO shall providein 

association with the DROJJa Report oq tte pre-sJection ballot to a 
joint meeting of TSG andfCVGcalled'tlàl'pose. 

8.2 The RO's Report, in the event of only one nominations being recieved, 
shall include advice of the only nomination, a report that no ballot 
was held and a recommendation that the nominee be declared 
'elected unopposed as the The Greens candidate in the Federal seat 
of Page; 

8.3 The ROSs report in the event of more than one nomination being 
recieved shall include; 

8.3.1. 	the number & names of nominees, and any subsequent 
withdrawals; 

8.3.2 	the date of the draw for order on the ballot paper and the 
orcjer dra\yt 

v"I8.3.3 	thtepratlond despatch of postal ballot packages; 
8.3.4 

	

	a full account of the number of valid primary votes lodged and 
the order of candidates eliminated in the count; 

8.3.5 	the result of ballot and a recommendation that the winner be 
declared The Greens Candiate in the Federal seat of Pa$e; 

8.3.6 	information onji be havi 	"ahyéñ 	o34fC\YG 
during any stage of ,the. pr-selection process and any relevant 

-. 	 V1A1 

recommendations deemed approptjate by the RO and/or DRO; 
- 	 ?-O 	oI3. 

Dectä°raTh of %te Prd-se e cti n Poll 
9.1 A joint meeting of TSG and TCVG shall be calle.d for the purpose of 

recieving the ROs Report and making a Declaration of the Pre-
selection Poll 

9.2 The joint meeting pursuant to s.9.1 above, shall be called by the 
Secretaries of TSG and TCVG respectively, in accordance with their 
agreements and practices in giving notice of meetings, and shall be 
held within 7 days of the Close of receipt of votes. 

9.3 Following the receipt of the RO's report, the Declaration of the Poll 
shall take the form of a.resolution to declare the successful pre-
selection nominee the winner of the poll and The Greens Candidate 
in the Federal seat of Page'; 

9.4 A resolution pursuant to s.9.3 shall be carried by consensus, or 
failing consensus, by the majority of Pie-selectors present; 

10 Announcement of the pre-selected Candidate 
10.1 The RO shall make a public announcement of the results of the pre-

selection ballot, following the adoption of a resolution pursuant to 
s.9.3 declaring the Poll, at a time date and place suitable to and 
agreed upon by the successful pre-selection candidate. 



+ 	 +  CORKILL JOHN 
Ei.r\, i IcrqI4E'r'.AL Er1:Jc.A'rcr • p 

PcD L I c' 1IW I 3 EI 

Executive Officer: Green Appeal Inc.; Sydney Co-ordinator: North East Forest Alliance (NEFA); 
Vice President: North Coast Envlrornent Council Inc.; Environment representative: Coastal Conittee of NSW. 

NSV Environient Centre, 39 George St, The Rocks. 2000. Ph 022474 206; Fx 022415 945; 
'The Big Scrub' Environient Centre, 149 Keen Street, Lis!ore. 2480 Ph 066 213278; Fx 066 222 616; 

+--------------------------------------------------------------- + 
Mr Bruce Woolf, 	 8 September, 1992 
Woolf Associates, 
10th Floor, 82 Elizabeth Street, 
Sydney. 2000. 

Dear Bruce, 

Re: Oakes State Forest and EPA/FCNSW'licences to pollute'. 

I have obtained from the EPA and FCNSW copies of the documents 
which relate to the issuing of 'pollution control' licences by EPA 
to FCNSW, in line with the FOl request dictated by counsel, Mr 
Robertson. FCNSW processed my request as a FOl Matter while EPA did 
not require the FOl procedures to be invoked. 
I have provided these documents to Mr Robertson. 

The documents obtained do not include information which was 
withheld by the EPA (see attached note from EPA file). Should we 
seek other material not released, through a formal FOl application, 
or wait and include them in subpoenas at a later time? 

I have today discussed the Oakes State Forest matter again with Ms 
Penny Figgis, a member of the EPA Board, who advises that EPA has 
formally determined to take no action in this matter. This decision 
would clear the way for us to begin a criminal prosecution, would 
it not, if we could finalise the evidence and commence proceedings? 

I understand that the EPA Board has recieved a (6 page) report from 
a Mr Ian Greenbank, the EPA field officer who inspected the site 
with Dailan earlier this year. This report 'talks down' any impacts 
and is written in language which repeatedly minimises our concerns 
and the effect in the field. 

Further, I understand that Dr Shepherd has written a information! 
(in)action paper for the Board which reports that the EPA need do 
nothing at all further. 

Can you write to the EPA requesting the provision of copies of all 
correspondence, notes, reports, draft reports, minutes, from and 
to the EPA, including instructions or internal memos between Dr 
Shepherd or other senior officers of EPA and Mr Greenbank, on the 
Oakes SF pollution matter, please? 
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7.4 Voting Instructions 	 !- 6Z'J 

7.4.1 in accordance with s.7.2.2 the RO shall providepn, the ballot paper, 
written voting instructions to each Pre -selector advising them to: 

use numbers to record an optional preferential vote: 
ensure the RO receives their vote by the time & date specified; 

7.5 Receipol' Postal Votes 
7.5.1 The RO shall collect and store .-t' a safeAplace,  ipene, aflcomplcted 

postal votes returned by pre-selectors,until the time and date for the 
-ç 	cIse of the receiDt of votes. 
u-?. A(( ft 	L+ 	 / 

7 	7 	. 	 -& ctrc c' r'eci 	 2i 
77 Counting of Votes 	 1,44 

7.7. At the specified time on/the date of dose of the receipt df votes, the 
RO, IJRO and AROs shal,JproLess the tetutned completed votes in the 
following manner: / to.k &t- &- 

7.7.1 all return mail envelopes shall be counted then opened to remove 
the smaller containing the ballot papers 

7.7.2 the smaller enve opes shall be counted and the return mail 
envelope si' ar 

7.7.3 any 	 the numbers of large & small envelopes 
should be noted by the RO; 

7.7.4 all smaller envelopes shall be opened and their ballot papers 
removed; 

7.7.5 the number of ballot papers shall be counted and the smaller 
envelopes discarded; 

7.7.6 any discrepancy between the number of small envelopes and the 
number of ballot papers should be n.?ted by the RO; 	 4a%f 

7.7.7 	ballut papersshould 
Uiates primary votes and the numbers of primary votes shall be 

recorded by the RO; 
7.7.8 preference votes should be allocated by eliminating the pre--selection 

candidate with the fewest primary votes, and distributing their 
preferences to the remaining pre-selection candidates; 

7.7.9 the RO shall record thee 	ce- ist.tLibut4.n of each
e/  candidat 

t4mTatetl and the aggregate total for eah caiididate following each 
preference distribution; 

7.7.1O.The RO shall repeat step g) until one pre-selection candidate gains 
the majority of distril?uted  preferences; 

d 1-th 	k%C 
e 

j/ ctiEs' 

d 
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Should we make this request a formal FOI application to EPA or 
attempt, in this instance, to again obtain documents on a 
'friendly' basis only? If we make a 'friendly' request will we be 
granted all the information sought? 

In addition, I understand that the Forestry Commission has now 
recieved a report, or reports, on inspections of Catbird Road from 
the Soil Conservation Service, AND possibly another consulting 
engineer, with recommendations attached. 

FCNSW has also recieved the results of the koala survey required 
to be undertaken by the NPWS. This results of this survey were not 
completed and supplied to NPWS by the end of June as was required 
by the 'liccence to take and kill' issued to FCNSW by NPWS. 

My colleague Lyn Orrego, on behalf of the Nambucca Valley 
Conservation Association (NVCA), through its Secretary, Ms Pope, 
has pursued the provision of these documents. 

After a initial outright rejection by FCNSW and a restated request 
from NVCA, Ms Pope recieved the attached response from FCNSW. I 
believe the Commission is playing for time and will not release the 
information unless forced to do (Nothing new about that!) 

Are the Commission's reasons for refusing to supply the information 
defensible in terms of s. 26(c) of the FOl Act as Mr Ball claims? 

Can we now pursue the forced provision of this information, either 
via a fresh FOl by me or through a recommendation to Lyn Orrego 
that they (NVCA) contest John Ball's response of 4 August, and 
request the Ombudsman's intervention? 

I'd hoped the relationship between NEFA and FCNSW would have 
improved with the recent appointment of a new regional forester to 
replace John Bruce, (who has been sent to the new Taree regional 
office), but Mr Graeme King seems quite antagonistic, perhaps as 
much as John Bruce before him, and has refused requests for him to 
volunteer the information. 

Thanks for your attention to these matters. 

Yours sincerely, 

John R. Corkill 
Sydney Area Co-ordinator. 

CC Tim Robertson. 

End. EPA file note 
FCNSW John Ball's response to Pope (NVCA) request for info 



Nominations may be withdrawn, via a written notice signed by the 
nominee being provided to the RO, at any time up until the 
commencement of the draw for order on the pre-selection ballot 
paper; 

ç .,61-( Where no nominations are recieved by the Close of Nominations, the 
RO shall prepare a short Report to the Secretaries of TSG and TCVG 
and await further advice on a new joint resolution, to either abandon 
the preselection, or to re-open noninations. 

C - 	,  
T5 	 - 

7 	Conduct of the Ballot for Pre-selection 
7.1. Unopposed nominees 
7.1.1 Where only one person nominates for pre-selection, no postal ballot 

shall be held, and the nominee shall be declared by the RO, pursuant 
to s.9.? of these SO, as 'elected unopposed; 

7.2 Secret Ballot by Postal Vote 	 L I-a- ,f, 	P M2s, 

7.2.1 

	

	Where the number of nominees is two or more, secret ballot 
shall be carried out by means of a lostal Vote; 

7.2.2 	The RO shall conduct a postal vote,,by sending to each Pre- 
selector, via Australia Post, an envelope containing: 
a) 	a covering letter from the RO & DRO which gives: 

an explanation of the process of the postal vote 
directions for the use of the enclosures (b,c &d); and 
voting instructions for a valid vote; 

b) 	one ballot paper initalled on one corner of the reverse 
side of the paper by the RO; 

c) 	a small envelope for enclosing the completed ballot 
paper; 	 . 
a second, larger 	 the RO's address for 
return of ballots marked upon it; 

_- 	 e) 	the A4 sheets prepared by each pre-selection nominee; 

7 .3 Order on pre-selection ballot, paper; 
7.3.1 The order of nominees on the pre-selection ballot paper shall be the 

order determined by the DRO drawing names from a hat held by 
the RO; 

7.3.2 Nominees for rpreselection shall he advised by the RO of the time 
and place 	he draw to determine the order on the ballot paper, so 
that they may)  if they wish.attend and witness the draw. 

7.3.3 The draw to determine the order on the ballot paper shall be held 
within 3 days of the close of nominations. 

ifr ii'u, 
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NORTH EAST FOREST ALLIANCE 
C- Big Scrub Environment Centre Inc, 149 Keen St Lismore. 2480. 

Ph 066 21 3278, Fax 066 222 676 

Mr Chris Wheeler, Deputy Ombudsmaii 
3rd Floor, Coopers & L brand Building, 
580 George Street Sydney. 2001. 

Dear ,  fr Wheeler, 

11 October 1995 

RLNSW Ombudsmans Final Report on FOI complaint byJR Corkill about the EPA. 31/8/199 

Thank you for your Final Report which I read with considerable delight. 
I am especially pleased that the importance of the public interest test has been highlighted and the 
claims as to a lower tandard of staff reporting have been put to rest. Thank you very much. 

Unfortunately, the Final Report appears not to have disturbed the EPA s commitment to maintaining the 
confidentiality of the 11 documents still withheld. I still have not been supplied with copies, nor have I 
been able to obtain them when Ihave phoned the EPA to request them. 

I enclose a copy of my letter to Dr Shepherd of todays date which requests. again, the release of these 
documents pursuant to your recommendation 7.2. 

Ins. 7.3 of the Final Report, you recommend that EPA. inf orm the Obudsman of its compliance with 
recommendations 7. and 7.2 within 2 weeks of the date of my final report on this matter. 

I advise that: 
Document 2C was provided to me soon after 2/8/1995 after nearly three years of waiting: 
11 documents remain still withheld despite yourexplicit recommendation: 
I have recieved no fjrther communication from EPA sinc he issue of the Final Report on 31/8/1995 

I continue to be dissatisfied with the EPAs handling of this FOl request. in that: 
documents supplied on2/8/1995 areinarked misleadingly: and 
the EPA has not complied with your Recommendation 7. 2 

'1 have had to again formally request the release of documents which have been already recommended 
to beprovidedto me immediately. 

I seek your advice abcut the actions the Ombudsman will now take to enforce its recommendations. 
What action will you take against EPA's D -G who appears personally intent on flaunting your ruling? 

Must I now approach the District Court to order EPA to produce the documents? 

Thank you for your attention to this important matter. 
Yours sincerely 

fhorkiilfor-Nt-FA 



NORTH EAST FOREST ALLIANCE 
Cl- Big Scn.ib Environment Centre Inc, 149 Keen St Lismore. 2480. 

Ph 066 21 3278, Fax 066 222 676 

DrNeiI Shepherd. 	 11 October 1995 
DirectorGeneral, EnvjronmejatalprotectjonAuthoriry, 
P0 Box 1135 Chatswood 2057 

Dear Dr Shepherd. 

Re: Release of documents under FOl requests nos. 92/28 & 9231. 

Thank you for your correspondence of 2 August 1995 enclosing copies of a number of documents 
which you agreed to release to me following discussions with the Ombudsman. 

I am dissatisfied with your provision of this information since documents numbered 1A & lB are plainly 
not Documents lÀ nd lB the subject of the Final Report. In addition. Document 3 is said to be a ipage 
handwritten note regarding logging in Oakes SF, yet the document supplied to me as no. 3 is a type-
written extract from DO Report to EPA Board (5?192) 14/9/1992. A document numbered with an 8 
appears to be Document 2C. but is it? 

I refer to the Final Report on FOl complaint by JR Corkill about the EPA, issued on 31/8/1995. 
As you know, this complaint arose from EPA s handling of my FOl applications, made in late 1992, 
regarding logging operations in Oakes SF and the EPA s response to allegations of breach of the Clean 
Water Act in the lieadwaters of the B efligen River. within the boundaries of a proposed wilderness areas 
and extension of the World Heritage New England National Park. 

I note on page 13. the Ombudsmans Findings that the EPA 
6.1 	'was wrong in failing to fuflfill the requirements of the FOl Act s. 28(2)(e. and 
6.2 	based its refusal of Document 2G. 'either wholly or partly, on a mistake of law or fact. 
These Findings were made under ss. 26(1 )(g) & 26( ,(e) of the Ombudsman Act 1974, respectively. 

I further note that ins. 7.2 of the Final Report, it is recommended that all documents still withheld (Docs 
IA. lB. 2A. 2B. 21)- 2H, 3 and acrachmentto 4B) bereleased tome 'immediately' (see pp  13-14). 

I advise that I still have not recieved copies of the 11 "withheld documents'. 
I further advise that since the release of the Final Report. while in Sydney. I have twice phoned the 
EPAs Cbatswood Office to gain access to the documents, but have been unable to do so. 

I note the Ombudsmans recognition of the overwhelming priority of the public interest' rest. (see for 
e.g. s.5.5.5) but act disturbed to learn of the EPA's high level of 'commitment' to maintaining the 
confidentiality of the documents. (s.5.5. 11) notwithstanding legal obligations imposed by the FOl Act. 

I request, again, the release of these 11 withheld documents (Docs 1A. IB, 2A, 2B. 2D - 2H. 3 and 
attachment to 4 B) pursuant to Recommendation 7.2 of the Final Report by the Ombudsman. 31/8/1995. 

Since you were wrong & in error. I request a personal apology from you in reply to this letter.enclosing 
ALL the relevant documents a. s. a. p. . in keeping with the bestpractice of seniorgovernment officials. 

I assure the EPA that if you intend to continue to suppress these documents, despite the explicit ruling of 
the Ombudsman. Iwill cake whateverfurther actions my!awyers deemed appropriate. 

John Corkill : NEFALf 4'4 



NORTH EAST FOREST ALLIANCE 
Sydney Office: CI -  NSW Environient Centre, 39 Geogre St., The Rocks. 2000. Pb 02 2474 206 Fi 022475 945 

Mr Ross Brown, 	 10 November, 1992 
Freedom of Information Officer, 
Environment Protection Authority, 

Banks town 

Dear Sir, 

Re: FOI Application relating to 
EPA's issuing of 'pollution control' licences to FCNSW 

I apply under the Freedom of Information Act, 1989 for access by 
way of inspection and copying to documents relating to the EPA's 
consideration, decisions and actions on the issuing of 'pollution 
control' licences under the Clean Waters Act, 1970 to the 
Forestry Commission of NSW. 

The documents to which access is sought are those documents which 
were withheld in the previous informal arrangement for the 
inspection of documents earlier this year. 
A description of these documents is attached. 

I am deeply disappointed that I now have to make a formal FOl 
application for documents after the Director-General agreed to 
open access to all relevant documents. 

This situation does not augur well for the public accountability 
of the EPA nor does it signify EPA's staff's willingness to 
deliver on commitments made at the highest level with the 
Authority. 

I apply for a 50% reduction in fees and charges for this 
application since I am of the opinion that it is in the public 
interest that all relevant information be disclosed relating to 
the pollution, and/or the pollution control of the waters of the 
state. 

That this is in the public interest is beyond doubt following the 
judgement of Mr Justice Stein in granting Mr AJ Brown standing 
under the EO&P Act for the matter of Brown vs EPA in relation to 
the APPM Shoalhaven pollution control licence. 

Please find enclosed a $30.00 cheque as application fee. 
Please advise me a.s.a.p. at which location(s) such inspection 
and copying may be effected. Thank you for your assistance. 

Yours sincerely, 

John R. Corkill 

draft as @ 29 October, 1992 

ENVIRONMENT PROTECTION AUTHORITY 



The Greens NSW, as the only state registered Greens party, have approved The 
Summerland Greens as its local member group which has exclusive coverag& of the 
state seat of Lismore & the local council area of Lismore City. 

The Summerland Greens stood a candidate in the Lismore City council area in the 
recent local council elections and succeeded in achieving local representation as The 
Greens, through the election as a Councillor of our nominee Gray Wilson. 

3 The continued use of the name The Lismore Greens, or Lismore Greens is 
CP inappropriate, misleading, without any legal basis and is deliberately fradulent. 

We wish to have no association between our group The Summerland Greens and the 
de4net Lismore Greens or its spokespersons. 
We want to end the public confusion and ensure that The Summerland Greens and 
our Lismore City Councillor, Cr Gray Wilson are not mistaken as, or held responsible 
for actions by, persons claiming to be acting on behalf of The Lismore Greens. 

Mr Oshlack cannot now claim the name The Lismore Greens 
During the run up to the local elections a Mr Oshlack registered as a local group name, 
the Richmond Clarence Independents. Mr Oshlack is also a member of and 
spokesperson for The Richmond Clarence Greens, a separately federally registered 
Greens political party. 

During the local election campaign Mr Oshlack attempted to use the names of the 
4ct Lismore Greens and The Richmond Clarence Greens despite the fact that he 
had just registered a local group name as Independents. No person was elected to 
Lismore City Council from the group, the Richmond Clarence Independents. 

The Richmond Clarence Greens were once related to the federally registered parties 
The Greens NSW and The Australian Greens. 
Following the expulsion of The Lismore Greens from The Greens NSW, The 
Australian Greens proscribed The Richmond Clarence Greens and has de-related from 
them. All other separately federally, registered Greens parties have been asked by The 
Australian Greens to formally de-relate from The Richmond Clarence Greens. 

The continued separate federal registration of The Richmond Clarence Greens has 
been formally objected to and the Australian Electoral Commission have been 
requested to carry out a compliance audit of The Richmond Clarence Greens, since 
The Richmond Clarence Greens membership has fallen below the 500 members 
required for a separate federal registration. 

)( Conclusion 
Conclusion 
The point of this recitation of. the recent history of The Greens parties in NSW is to 
demonstrate that The Lismore Greens, have lost all credibility amongst the local 
Greens party members, the member groups which comprise The Greens NSW and 
apparently the local electorate. 

. . ;" ': 
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ENVIRONMENT PROTECTION AUTHORITY 

SCHEDULE OF DOCUMENTS SOUGHT UNDER FREEDOM OF INFORMATION ACT 

Other than documents provided by EPA to Mr Corkill under informal 
access (which are listed in the attached Scedule EPA1) 

	

1. 	all documents considered by the EPA in granting the pollution 
control licences to FCNSW, including any reports prepared by 
EPA in the process of considering such application(s) by 
FCNSW; 

	

2. 	"the remaining documentst' referred to in the memorandum from 
D. Campbell to B. Train dated 21 July, 1992 concerning the 
informal request (also attached); 

	

3. 	all documents considered in, and records of, EPA's decision 
making in regard to the issuing of pollution control licences 
to FCNSW i.e. reports, discussion papers, minutes of meetings; 

	

4. 	all documents considered, taken into account or prepared by 
the EPA in purportedly fulifilling its functions under: 

s.111 of the Environmental Planning and Assessment Act, 
1979 ("the EPA Act"); 

s.112 of the EPA Act; 

C) 	s.17D of the Pollution Control Act, 1970; 

in making decisions concerning: 

the application for pollution control licences by 
the Forestry Commission of NSW; 

the issuing of the said licences; 

the conditions attached to the said licences; 

the investigations of complaints of breaches of the 
said licences. 

	

5. 	records of the said decisions. 

	

6. 	all documents prepared for or supplid to the EPA Board, or 
Board members, concerning the said decisions. 

7. Minutes of the EPA Board conccerning any discussions of the 
said decisions. 



In contrast, our credibility as The Greens, led to the election of The Greens candidate as 
a local councillor on Lismore City. Thus the only Greens group which has a legitimate 
legal right under electoral law to coverage of the state seat of Lismore or the Lismore 
City Council area is our group The Summerland Greens, a local member group of The 
Greens NSW. 

While we contend that Australians have a constitutionally implied freedom of speech, 
we view the continued use of the name The Lismore Greens as an abuse of this 
freedom, which misleads the public. 

APN would not permit another publisher to continue to misleadingly trade on the 
name of a well known APN newspaper if that person no longer had a legal or moral 
right to the name, other than a claimed right of 'freedom of speech'. We now find 
ourselves in similar circumstances: having legally obtained the right to The Greens 
name in the Lismore area, others use The Greens name misleadingly. 

Action requested 
We seek your co-operation to ensure that your publications, such as The Northern 
Star, are not unwittingly used as vehicles for further misrepresentations and mis-
information by persons claiming to act on behalf of The Lismore Greens. 

We request that the editorial and advertising staff of your publications, such as The 
Northern Star, be instructed that if any media releases, comments or ads are submitted 
in the name The Lismore Greens, or Lismore Greens, they decline to use the 
comments or accept the ad and / or substitute a natural person's name. 

We request that editorial staff of your publications, seeking a local comment by The 
Greens, be instructed to contact Cr Wilson 066 298 325 h or The Secretary on 066 222 478 
h. Comment on NSW issues should be addressed to Mr Ian Cohen MLC 02 230 2204 
while requests for comment on federal issues should be directed to The Greens NSW 
No.1 Senate candidate Ms Karla Sperling ph 042 566 792 or 042 214 653. 

In addition to comments made by Cr Wilson, authorised media releases will be issued 
by The Summerland Greens from time to time and will be faxed to The Northern Star 
in keeping with the usual practice. 

We do not wish to prevent public statements being made by Mr Oshlack or others. We 
seek to ensure that any statements or ads do not misleadingly use the name The 
Lismore Greens, or the Lismore Greens. 

If you wish to obtain more information on this matter please contact the Secretary, The 
Summerland Greens on 066 222 478 h; The Greens NSW Convenor, Catherine Moore 
048 428 055 h or The Greens NSW Registered Officer, Mr Geoff Ash 02 365 3837 h. 

We would appreciate your reply acknowledging this letter, and advising what action 
APN will take to prevent further public confusion. Thank you for your assistance. 
Yours sincerely, 

Joy Wallace 	 John R Corkill 
Secretary TSG and 	 Member TSG and 
former member of 	 recent past Secretary of 
The Lismore Greens 	 The Greens NSW ('94/'95) 

3 



+ 	CORKILL  + JOHN 
Er..r, i cDI1t1:EsrI'2½.L,  

PcDL I c' tIDTI 3EIF 

Executive Officer: Green Appeal Inc.; Sydney Co-ordinator: North East Forest Alliance (NEFA); 
Vice President: florth Coast Enviroment Council Inc.; Environient representative: Coastal Conittee of NSW. 

NSW Environient Centre, 39 George St, The Rocks. 2000. Ph 022474 206; Fx 02 2475 945; 
'The Big Scrub' Environient Centre, 149 Keen Street, Lisiore. 2480 Ph 066 213278; Fx 066 222 616; 

+ --------------------------------------------------------------- + 
Mr Bruce Woolf, 	 17 September, 1992 
Woolf Associates, 
10th Floor, 82 Elizabeth Street, 
Sydney. 2000. 

Dear Bruce, 

Re: Sundry matters 

Further to our telephone conference of 17/9/'92 I would like to 
confirm my instructions in the following various matters: 

OAKES STATE FOREST - KILLIEKRANKIE MOUNTAIN 

FOl Act applications 
I have completed 3 applications for documents under the FOI Act as 
requested by counsel in our earlier conference. I have applied to 
FCNSW, EPA and SCS/CALM for all documents relevant to the 
construction of Catbird Road. Attached are the schedules of 
documents sought from each agency. These schedules were settled by 
Tim. I enclose a copy of one covering letter only: a similar letter 
was sent to all three agencies. 

I wonder if in 21 days there will be an avalanche of information 
or will we have to fight out our FOl access before the Ombudsman 
or the District Court? 

Killiekrankie costs 
Please find attached two cheques for expenses associated with the 
preparation of litigation. One from North Coast Environment Council 
Inc = $1,500.00 and a second from Big Scrub EC = $3,000.00. 
Please deposit these cheques in the usual way and pay outstanding 
bills from the balance. 

I would be grateful if you would pay the following accounts 
immediately: 

Coffey Partners International 	$1151.43 

Access Aviation 
	

$1580.00 

Copies of the relevant invoices are attached. 
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5 	,'Call for Nominations 	 ' 
5.1 Nominations *a+1-beca1-Ie- for Candidates for tsection °as The 

Greens candidate in the Federal seat of Page' in accordance with the 
timetable set out in the resolution made pursuant to s.1.4.1 of this 
SO; 

5.2 the Call For Nominations shall he made in both Lis more & Graf ton via: 
5,2.1. 	paid ads in at least one local newspaper circulating in each city;friLvc 
5.2.2 	community announcements on radio and TV stations; 
5.2.3 	notices on community notice and bulletins boards; 
5.2.4 	word of mouth advice from the members of TSG and TCVG; 

5.3 The Call for Nominations shall specify: 
5.3.1 a 	that a prospective nominee for pre-selection must be a_'&a4 

member of TSG or TCVG; 
5.3.2 	that nominations must be'Tn wrtg, signed by two (2) 

members of 'ISG or TCVG and include the nominees written 
acceptance of the nomination and a short written statement by 
the nominee; 

5.3.2 c 	the closing date for nominations: 
5,33 A 	the addressçi'or seeking further information and/ or,  lodging a 

nomination. 	 4it 4-- ..o. 

6 Nominations 
6. 	Nominations must: 
6.1 	be in writing. 
6.2 be signed by two (2) financial members, of either TSGr TCVG. or by 

a financial member from each party; 
6.3 include the nominees written acceptance of the nomination; 
6A be accompanied by a short written statement, not greater than one 

A4 sheet, which explains why the nominee should be elected The 
Greens candidate for Page; 

6.5 be received by the Returning Officer by the advertised date and time 
for Closure of Nominations; 

6.6 not be accepted by the RO or [)RO if they are recieved after the 
advertised date and time of the Closure of Nominations; 

6.7 Nominations may include vith the short written statemeno, a photo 
ot graphicwhich together,is not greater than one A4 sheet in size; 

6.8 Nominees shall be encouraged to attend at least one meeting each of 
TSG and TCVG during the nomination period, to declare their interest 
in being pre-selected and to meet the local memhers 

'- 	
* 	 4--7 

6.9 \hile a nomlnee )or uir nominator may aisciose a nomination, 
nominations will treated as confidential by the RO & [)RO and will not 
be disclosed/unti1 thclose of Nominations; 	 14[ , 
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TIMBER INDUSTRY (INTERIM PROTECTION) ACT, 1991 

Ombudsmans inquiry 
Thank you for your advice that you will consider the documents in 
FCNSW'S response to The Big Scrub EC's complaint of FCNSW conduct 
prior to and during the passage of the Timber Industry (Interim 
Protection) Bill 1991. 

I confirm that BSEC will seek verbal confirmation from the Office 
of the Ombudsman of an extension of time to prepare detailed 
comments on the range of matters raised in FCNSW's response. 

Please forward to the Big Scrub EC any corrections, or comments on 
FCNSW'S response, at your earliest opportunity. 

Public Interest Law Conference paper 
Thank you also for your agreement to review the draft of my paper 
for the above. I shall fax it to you later next week. 

Washpool costs recovery 
Please continue to pursue this matter as you see fit. I am still 
very anxious to have the Washpool accounts settled. I am all the 
more keen to have done so before the PIL Conference on 9/10/92 (now 
2 weeks away) when I will wish to make some public comment on the 
pluses and minuses of public interest litigation. 

Would it be relevant to mention the length of time we've been 
waiting for settlement of costs and the date of my speech at the 
conference in your next phone conversation with the relevant 
officer at LAC? 

Thank you for your continuing diligence in executing my requests 
Bruce. I appreciate your willingness to deal with so many issues, 
so competently. Cheers! 

Your sincerely, 

John R. Corkill 
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2 le-ofPeturnin g Officers 
2.1 The RO and DRO are responsible for,•dornpiling the Roll of Pre- 

Selectorsconducting the pre-selection ballot in accordance with 
Green principles/these Standing Orders and the resolution carried 
pursuant to 	 - 	 . 
Nominations for he positions of RO & DRO shall rotate, such that at 
each Federal election the group which last nominated the DRO 
nominates the RO and vice versa; •  

2.3 TSG / TCVG mayãke their own procedures for electing a RO or DRO: 

2.4 
As soon as possible after their election, the RO and DRO shallwrite to 
the Secretary of The Greens NSW and The Australian Greens advising 
them of their appointment and the terms of the resolution made 
pursuant to s. 1.4.2. 

2.5 The RO and DRO may appoint by mutual consensus, up to four (4) 
Pre-selectors, not being nominees or nominators, as Assistant 
Returning Officers (AROs) to assist with the collation of voting 
packages and the receipt and counting of postal votes 

3 	Eligibility to vote in Pre-selection in Page 
3.1 All members ofe Summerland Greens (TSG) and The Clarence 

Valley Greens (TCVG) shall he eligible t(ote in The Greens pre-
selection provided that yJvv 3- 

they are not a member of any proscribed political party 
pursuant to s.5.3 of The Greens NSW Constitution; 
they are a paid-up financial members of either TSG or TCVG at 
the closure of the Roll of Pre-selectors; 
they have not within the last'ear resigned or died. 

4 	Closure of Roll of Pre-seeo °' 
4.1 The RO shaIIompile a Roll of Pre-selectors for thepurposes of 

conducting a ballot of members to determine wlj.6
/
shall be The 

Greens candidate in the Federal seat of Page; / 
4.2 The Roll of Pre-selectors shall he the combined membership lists of 

TSG ançi TCVG, current up to the date of the Closure of the Roll 
puaThe resolution carried under s. 1 .4of these SO; 

4.3 Once closed, no names may be added to the Roll of Pre-selectors by 
the RO or DRO; 

4.4 Within 7 days of the date of Closure of the Roll of Pre-selectors, the 
Secretaries of TSG and TCVG shall forward to the RO the names and 
addresses of all financial members current at the date of Closure of 
the Roll; 

4.5 The Roll of Pre-selectors shall be available for inspection by any 
member of TSG or TCVG or any nominee of The Greens NSW or The 
Australian Greens; 



NORTH EAST FOREST ALLIANCE 
Sydney Office: Cl-  NSW Environient Centre, 39 Geogre St., The Rocks. 2000. Ph 022474 206 Fx 02 2475 945 

The Freedom of Information Officer, 	 15 September, 1992 
Environment Protection Authority, 
Level 20, Westfield Tower, 
100 William Street, East Sydney. 2011. 

Dear Sir, 

Re: FOl Application relating to 
Catbird Road construction and water pollution, Oakes State Forest 

I apply under the Freedom of Information Act, 1989 for access by 
way of inspection and copying of documents, relating to the 
construction and maintenance of Catbird Road, in the Oakes State 
Forest, No. 609, in the Bellinger River catchment, including any 
subsequent soil erosion and/or water pollution incidents and 
steps made to attempt pollution control. 

A Schedule of documents to which access is sought is attached. 

I apply for a 50% reduction in fees and charges for this 
application since I am of the opinion that it is in the public 
interest that information be disclosed relating to: 

* 	management of state forests, a public resource; and 

* 	erosion incidents and pollution control within the 
headwaters of the Bellingen River, being the catchment for 
drinking water supply in the region. 

Please find enclosed a $30.00 cheque as application fee. 

Please advise me a.s.a.p. at which location(s) such inspection 
and copying may be effected. 

Thank you for your assistance in this matter. 
Yours sincerely, 

John R. Corkill 



The Lismore Greens credibility was so poor that all but a handful of its earlier 
membership deserted it prior to it being formally expelled from The Greens NSW 
after more than 2 years of conflict. Its lack of credibility has led local people seeking 
credible political representation by The Greens to form a new group. 

In contrast, our credibility as The Greens, led to the election of The Greens candidate 
as a local councillor on Lismore City. Thus the only Greens group which has a 
legitimate legal right under electoral law to coverage of the state seat of Lismore or the 
Lismore City Council area is our group The Summerland Greens, a local member 
group of The Greens NSW. 

While we contend that Australians have a constitutionally implied freedom of 
speech, we view the continued use of the name The Lismore Greens as an abuse of 
this freedom, which misleads the public. 

We do not believe that the Court would permit a person claim to be a Judge of the 
L&E Court on the basis of 'freedom of speech' when that person has no legal or moral 
right to publicly make such claims. 

Action requested from the Court 
We seek your co-operation to ensure that the Court is not unwittingly used as a 
vehicle for the perpetration of •further frauds and. misrepresentations by persons 
claiming to.act on behalf of The Lismore Greens. 

We request that if any matters are currently listed, or further applications are made, in 
the name The Lismore Greens, that the Court strike out that name and request the 
person who made, or is making, the application to substitute, either that natural 
person's name or the name of an organisation which actually exists. 

Mr Oshlack has available to him the names of organisations he has registered: The 
Richmond Clarence Greens or the Richmond Clarence independents. He well knows 
that he does not have the name The Lismore Greens available to him. 

We wish to make it clear that we do not wish to prevent applications being made to 
\r the Court by Mr Oshlack orethei third party groups. We wish only to ensure that any 

such applications do not use the name The Lismore Greens, or the Lismore Greens. 

We would appreciate your reply acknowledging receipt of this letter, and advising 
whether any application by persons purporting to represent the Lismore Greens are 
before the Court, and if so what action the Court will take to correct this application. 

If you wish to obtain more information on this matter please contact the Secretary, 
The Summerland Greens on 066 222 478 h; The Greens NSW Convenor, Catherine 
Moore 048 428 055 h or The Greens NSW Registered Officer, Mr Geoff Ash 02 365 3837. 
Thank you for your assistance in this matter. 
Yours sincerely, 

Joy Wallace 	 John R Corkill 
Secretary TSG and 	•-... 	Member TSG and 
former memberof 	 recent past Secretary of 
The Lismore Greens 	 The Greens NSW ('94/ '95) 
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ENVIRONMENT PROTECTION AUTHORITY 

SCHEDULE OF DOCUMENTS SOUGHT UNDER FREEDOM OF INFORMATION ACT 
Documents for which access, by way of inspection and copying, is 
sought: 

all documents considered or created by or on behalf of the 
Env:ronment Protection Authority (or its predecessor) in the 
exercise of its duties, pursuant to s. 17D of the Pollution 
Control Act 1970, (as amended), in processing in 1992 
applications for pollution control licences by Forestry 
Commission of NSW, other than documents already made 
available to Mr Corkill in response to his request of 6 
July, 1992 for information on pollution control licences 
generally. 

all draft and final documents created and I or referred to 
in considering soil erosion, mass soil movement on the 
Catbird Road or the pollution of tributary streams of the 
Bellinger River, as a result of forestry and roading 
operations in Oakes State Forest in 1991 and 1992; 

all records of water quality sampling, including monitoring 
methodologies and locations, undertaken in the Bellinger 
River catchment since 1/1/92; 

all documents created since 1/1/92 relating to proposed 
water quality monitoring for forestry operations in NSW 
state forests, including proposed locations, methodologies, 
water 	quality 	standards, 	minutes 	of 	meetings, 
correspondence, scientific papers; 

all reports, comments, memos, minutes of meetings, or other 
correspondence relating to the effectiveness of the Standard 
Erosion Mitigation Conditions 1990 (SEMC) in ameliorating 
the impacts of soil erosion and any proposed amendments to 
SEMC 1990 or any new or draft Conditions; 
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REPORT ON FREEDOM OF 
INFORMATION COMPLAINT BY 
MR JOHN CORKILL ABOUT THE 

• ENVIRONMENT PROTECTION 
AUTHORITY 



The complaint 

1.1 	The complainant is Mr John Corkill, who at the time of making the complaint 
was the Sydney Coordinator of the North East Forest Alliance. 

1.2 	The public authority subject of investigation is the Environment Protection 
Authority. 

1.3 	Mr Corkill made a complaint under section 52 of the Freedom of Information 
(FOl) Act requesting a review of the Authority's decision to refuse access to 
certain documents which Mr Corkill had applied for under the FOl Act. The 
documents were related to a road in Oakes State Forest. 

The FOl Act provides two avenues of external review of agency decisions made 
under the Act - the Ombudsman and the District Court. Under section 52 of the 
FOl Act the request for external review is made by way of complaint to the 
Ombudsman about conduct in relation to agency determinations under the Act. 
Any investigation of such conduct is to be made under the Ombudsman Act 1974. 

Ombudsman's Policy 

2.1 	In line with the clear intention of the Legislature as set out in the objects of the 
FOl Act, the Ombudsman's policy in the assessment of Freedom of Information 
complaints is based upon: 

a general presumption that access should be provided to all requested 

documents; and 

the onus being on the agency to: 

justify, to the satisfaction of the Ombudsman, that any claimed exemption 
applies and, on balance, that disclosure would be contrary to the public 
interest; and 

prove, to the satisfaction of th Ombudsman, that the procedures specified in 
the FOl Act were complied with. 

	

2.2 	These policies are set out in the Ornbudsman FOl Policies and Guidelines, 
annexed to the Ombudsman's FOl Annual Report for 1993/94 tabled in 
Parliament on 23 November 1994. 

	

2.3 	Hence where a complaint is made under section 52 of the FOI Act, it is the 
Ombudsman's policy that the relevant agency must justify to his satisfaction why 
each and every individual document or item of information determined to be 
exempt warrants such exemption from disclosure under the FOI Act. 

2.4 	Given the clear objects specified in the FOI Act the Ombudsman is of the 
opinion that it is reasonable to require agencies to justify that they have acted in 



accordance with those objects. This is a similar onus to that which applies to 
claims for legal professional privilege where it is up to the person who claims that 
privilege to prove that the privilege applies. As succinctly stated by Casey J in 
Commissioner of Police v Ombudsman [1988] 1NZLR 385 (at p.391): 

"In the nature of things he who alleges that good reason exists for withholding 
information would be expected to bring forward material to support that proposition." 

2.5 	The Ombudsman's policy also accords with the views expressed by Kirby P in a 
decision handed down by the NSW Court of Appeal (The Commissioner of Police 

v The District Court of NSW & Peirin (1993) 31 NSW LR 606) that, prima facie, 
a document must be disclosed in its entirety, with the onus being on the agency 
to make out an application for an exemption. In that case Kirby P also stated 
that: 

"I tend to favour the view that the Act ... must be approached by decision-makers 
with a general attitude favourable to the provision of the access claimed. It is 
important that the decision-makers ... should not allow their approaches to be 
influenced by the conventions of secrecy and anonymity which permeated public 
administration in this countiy before the enactment of the Act and its equivalents." 

2.6 	In interpreting the POT Act it is relevant to note the provisions of section 33 of 
the Interpretation Act 1987 which provides that: 

"In the interpretation of a provision of an Act . . . , a construction that would 
promote the purpose or object underlying the Act . . . shall be preferred to a 
construction that would not promote that purpose or object." 

2.7 	The Ombudsman is primarily concerned to ensure that the objects of the FOT Act 
are achieved. In this regard, the public interest will generally be the ultimate test 
or determining factor as to whether documents should be released. 

2.8 	Even where access to a document has been validly refused on the basis that it is 
an exempt document, the Ombudsman may still recommend release of the 
document concerned if he is of the opinion that this would, on balance, be in the 
public interest (see section 52(6) of the FOl Act). 

3. 	The investigation 

3.1 	The investigation as stated in the notice of investigation dated 26 May 1994 
encompassed both the complaint covered by this report, and a separate 
complaint by Mr Corkill about a further FOl determination by the Authority. The 
terms of the investigation were: 

"the conduct to be made the subject of investigation is the determining of Mr 
Corkill's Freedom of Information initial applications dated 15 September 1992 and 
10 November 1992 and applications for internal review dated 10 November 1992 
and 8 December 1992 and any conduct in relation thereto." 
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3.2 	The applications relevant to this report are the initial application of 15 September 
1992 and the internal review application of 10 November 1992. 

	

3.3 	The Authority initially determined Mr Corkill's FOl application of 15 September 
1992 on 9 October 1992. Mr Corkill was however dissatisfied with the notice of 
determination on procedural grounds and a further notice containing additional 
information was issued by the Authority on 30 October 1992. 

The determination of Mr Corkill's request for internal review was dated 25 
November 1992. 

Mr Corkill's complaint to this Office was received on 24 January 1993. 

	

3.4 	Inquiries into the complaint proceeded by way of: 

- a letter of preliminary inquiry; 

- copies of all documents covered and generated by the application being 
supplied to this Office and analysed; 

- numerous telephone conversations with the Authority and the complainant 
throughout the process; 

- a meeting between the Ombudsman, the Director General, and other officers. 
This meeting was part of an attempted resolution of the matter which did in 
fact lead to the Authority's decision to re'ease some documents. During the 
resolution process this Office suggested to the Authority that given the 
passage of time the Authority's view of the sensitivity of the documents may 
have changed and that disclosure may now be possible; 

- the receipt and consideration of a submission from the Authority; 

- the issue of the notice of investigation; 

- the subsequent receipt and consideration of another submission from the 
Authority; and 

- further analysis by this Office of the documents and the submissions; 

- the issue of a preliminary report to the Authority on 28/11/94 for comment; 

- the receipt and consideration of a submission by the Authority arising from 
the preliminary report; 

- the report in draft form issued to the Minister on 29 May 1995; 

- consultation with the Minister on 26 June 1995; 



- consideration of legal advice sought from the Solicitor General by the 
Authority; and 

- the issue of this report. 

	

4. 	The documents, determinations and submissions: 

	

4.1 	The two submissions from the Authority referred to above signalled the release 
of some material but not the majority. 

	

4.2 	During this Office's preliminary inquiries every document withheld from release 
was numbered for the first time. The determination of 30 October had numbered 
only four classifications of documents into which the withheld documents 
presumably fell. Once the numbering was complete it became clear that some 
documents were not covered by the broad classifications of the letter of 3 0 
October. Consequently it is not possible to say for every document which 
exemption clauses were claimed. These documents are some of those which the 
Authority has subsequently decided to release. 

	

4.3 	The determination of 30 October provided, for each of the four document 
classifications, a brief description of the document, followed by a statement 
justifying the exemption. The statement usually begins by identifying which 
exemption clause is claimed and goes on to expound the clause, relating it 
specifically to the relevant document. For example: "These documents are 
considered to be exempt under clause 10 of Schedule 1 on the basis that they would 
be privileged from production in legal proceedings on the ground of legal professional 
privilege." The exemption clauses claimed for each document type were one or 
more of clauses 4, 9 and 10. Whilst not identified by the sub-clause small case 
alphabet letter, the parts of clause 4 expounded in the determination were parts 
(a) a n d (d). 

	

4.4 	The determination of the internal review confirmed all claimed exemptions "on 
the same basis as set out in detcdl in the letter dated 30 October 1992 to [Mr 
CorkillJ .... " Apart from this statement two facts were mentioned which were 
apparently considered relevant to the continued exemption of the documents: 

'.. no final decision has been made concerning any possible action arising out 
of the alleged incident." 

'.. as recognised in the FOl Act, there will be some occasions when 
confidentiality is in tize public interest." 

	

4.5 	The submission by the Authority to the Ombudsman dated 27 April 1994 
mentioned, in relation to documents 1A, 1B, 2A-2H and 3, that all attracted legal 
professional privilege and that it was not appropriate, despite the passage of time, 
for the privilege to be waived in matters which relate to prosecutions or other 
enforcement of the environment protection legislation. 



4.6 	The second submission to the Ombudsman, dated 11 June 1994, held that, as 
proceedings for breach of environmental laws against the Forestry Commission 
in respect of the incident at Oakes State Forest had not been instituted when the 
internal review determination was made, it was clear that clauses 4(1)(a) and (d) 
were appropriate heads of exemption in relation to documents 1A and lB. The 
submission also stated that the question of public interest includes on assessment 
of the sensitivity of the information at the relevant time. 

4.7 	The Authority's submission arising out of the preliminary report argued in more 
detail than previous submissions that the determinations were correct. It also took 
issue with the Ombudsman's policy that in the assessment of FOl complaints the 
onus was on agencies to justify any claimed exemptions, with the use of section 
52(6)(a) of the FOl Act in relation to clause 10, and with the conclusion that 
there was a public interest in the release of the documents recommended for 
release. 

4.8 	On the basis of the above submission the preliminary report was changed. The 
resultant report (the draft report) agreed that document 2B was exempt under 
clause 10. However it held that the case for the exempt status of the other 
documents was incorrect or was questionable to varying degrees, and that in any 
case their release was on balance in the public interest. 

4.9 	In the consultation with the Minister on 26 June the Minister made clear that, 
while she did not claim any ownership of the matter, as it had occurred prior to 
her stewardship, the Authority remained very concerned and was seeking legal 
advice from the Solicitor General. 

4.10 That advice confirmed the Ombudsman's lawful right to adopt a policy which 
placed the onus of proving the exempt status of documents on agencies, and also 
supported Finding 6.1, and that document 2C was not exempt. The Solicitor 
General did not agree however that document 2A, a memorandum from Ms 
Dorelle Pinch to the Director General, was not exempt, and suggested the EPA 
"consider doing what is commonpiabe in disputed privilege claims before the courts, 
and providing a statement or affidavit from Ms Pin cli deposing as to her actual 
purpose in preparing the document." 

4.11 In further correspondence to the Authority the Solicitor General agreed that 
11 ... the Ombudsman may recommend waiver of legal professional privilege if of 
the view that the public interest would be better seived by doing so." He did 
however commend to the Ombudsman his view that public interest issues are 
built into the principle of legal professional privilege, which existed in order to 
maintain a free flow of advice between lawyer and client. 

4.12 Acting on the Solicitor General's advice the Authority advised Mr Corkill of its 
willingness to release document 2C, and provided a statutory declaration from 
Dorelle Pinch to the effect that the sole purpose of the creation of document 2A 
was to provide legal advice to Dr Shepherd about the alleged breaches of 
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environmental laws and the further actions to be taken in preparation for 
litigation. 

4.13 The table on the following page lists the present status of the documents initially 
claimed to be exempt by the Authority in the determination of 30 October, and 
the exemption clauses claimed. 

I 
'I 



Documents Content of Exemption clause Documents Content of document Exemption 

released during document initially claimed still clause still 

resolution and withheld claimed 

investigative 
processes  

Attachments to 1A I - Amended Standard I. Not specified in 1A Report on Alleged Breach of Pollution Control Legislation 

Logging Practices at the Oakes State Forest, signed 5/5/92 - 
4(parts (a) and (d) 

Erosion Mitigation Conditions determinations implicd), 9 and 10. 
for togging in New South spp. 
Wales - June, 1984, and 

Glossary of terms - IOpp. 2. Not specified in 

2 - Excerpts from Code of determinations 
Logging Practices, Crown 

limbered Lands, Port 

Macquarie Region, Forestry 

Commission, June 1988 - 4 pp.  

Attachments to 2A l)raft letters to Woolf Not specified in lB Report on Alleged I3reach of Pollution Control Legislation 

logging Practices at the Oakes State Forest, signed 18/5/92 - 
4(parts (a) and (d)  

Associates and the Forestry determinations implied), 9 and 10. 
Commission from the .. 6pp. 

1)irector General - 2pp & Ip.  

2 C Memo from Manager 10 2A, 213, 2A - Memo from Manager Litigation to Director General re 10 
Litigation to Director (ieneral 2D-2H 

breaches of environmental laws in relation to logging 

via DLS,E1)-PLL re Logging operations in Oakes State Forest - 5 pp. 

operations in Oakes State 2B- Memo from Manager Litigation to A/EDO re Logging in 

Forest - Ip. Oakcs State Forest - 2pp. 

2l)-211 - File notes of 1)orelle Pinch, each entitled Oakes State 

Forest - each 1 p.  

4A with Submission for meeting on 14 4(parts (a) and (d) 3 Handwritten notes regarding logging in Oakes State Forest - 9, 10 

irrelevancies 
July 1992 of the EPA Board - 

implied), 9 and 10. 
ip. 

from Dr Shepherd, signed 

deleted July 1992 - 4pp.  

4B Submission for meeting on 8 4(parts (a) and (d) Attachment Identical to lB As for lB 
September 1992 of the EPA 

implied), 9 and 	10. to 4B 
Board - from l)r Shepherd, 

signed 27 August 1992 - 2pp.  

5 Fax cover sheet for IA from Not specified in 

(i rafton Regional Olfice to de tc rrni nit t ions 

Mr P Yates - Ip.  



	

5. 	Conclusions 

	

5.1 	Determinations and submissions 

5.1.1 In my view the Authority's detailed determination - that of 30 October - did not 
provide sufficient reasons for the exemption of the documents withheld. In this 
case the determination (as described in section 4 above) really amounted, for the 
most part, merely to quoting the exemption clauses claimed and stating which 
clauses applied to which documents. The Ombudsman does not and has never 
considered this approach to satisfactorily meet the requirements to give reasons 
in the POT Act. The internal review determination added little to support the 
Authority's case. In my view, in terms of section 28, insufficient reasons and 
findings on material questions of fact, and no references to sources of information 
on which those findings were based, were included in the determinations. 

5.1.2 The submissions by the Authority to the Ombudsman of April and June 1994 also 
did little if anything to support the case for exemption. The facts they presented - 
that matters may have been related to prosecutions or other enforcement of 

legislation, that proceedings had not been instituted, and that the question of the 
public interest included an assessment of the sensitivity of the information at the 
relevant time - are matters of fact and of themselves not in the least persuasive 
in supporting the case for exemption. I recognise however that these facts may not 
ave been highlighted to argue the case for exemption but rather to respond to this 
Office's suggestion (which was made as part of the attempted resolution) that the 
passage of time may have reduced the claimed sensitivity of the documents 
sufficiently to allow their release. In either case the submissions are not helpful 
in making out a case for exemption. 

5.1.3 The Authority's submission arising from the preliminary report was persuasive in 
pointing to the sole purpose of. and therefore the exempt status under clause 10 
of, document 2B (see 5.4.8). 

	

5.2 	Clause 4 - Documents affecting law enforcement and public safety: 

5.2.1 Clause 4(1)(a) and (d) - "Prejudice the investigation of any contravention or possible 
contravention of the law, or prejudke the fair trial of any person or the impartial 
adjudication of any case": 

5.2.2 In my view insufficient information has been provided by the Authority to justify 
any  claim that disclosure of documents 1A, 1B, and attachment to 4B would have 
prejudiced the investigation of the alleged incident in Oakes State Forest, and no 
grounds have been outlined which would justify the claim that disclosure of these 
documents would have prejudiced the impartial adjudication of any case. 

5.2.3 The Authority's response to the preliminary report states that disclosure of the 
documents in question to the persons potentially liable for a breach of the 
environmental laws "could have prejudiced either the ongoing investigation or the 
eventual outcome of the case... ". The expression "could have" does not capture the 
force of the expression in the relevant clause "could reasonably be expected". Little 
is required to satisfy a test of "could have", certainly less than what is required to 
satisfy the test applied by clause 4. 

5.2.4 Furthermore there is still no explanation of how the particular information in the 
documents if disclosed could reasonably be expected to bring about such 



prejudice. The Act very clearly requires such reasoning to have been included in 
the notices of determination. The failure of the Authority to do so in those 
notices has not been redressed by the Authority's subsequent submissions. The 
response goes on to refer to the former Ombudsman's letter of 18 May 1994, in 
which he 'oointed to the existing provisions in clause 4 and 10". There seems to be 
the implication that the Ombudsman recognised those clauses' application to such 
documents as are in question. In fact the Ombudsman stated that the clauses 
offered ample protection for documents which it is really necessary to protect. I 
agree with the former Ombudsman but am of the view that a successful case for 
the application of clause 4(a) and (d) to these particular documents has not been 
made out. 

53 	Clause 9 - Internal working documents: 

5.3.1 While it is possible the documents claimed as exempt under this clause meet the 
test of 9(1)(a), the Authority has not demonstrated that disclosure would on 
balance be contrary to the public interest test in 9(1)(b). 

53.2 The Authority's response to the preliminary report argues that disclosure could 
impair the integrity of the decision making process by inhibiting the full and frank 
disclosure in documents or by affecting the candour with which advice may be 
given and recorded. Such an argument has been attacked in several decisions by 
courts and tribunals in this country (eg Sunderland v Department of Defence (1986) 

11 ALD 258; Sankey v Whitlam (1978) 42 CLR 1; VXF v Human Rights and Equal 

Opportunity Commission (1989) 17 ALD 491; Fenster v Department of Prime 

Minister and Cabinet No 2 (1987) 13 ALD 139). Indeed, in the Sankey v Whitlarn 

case, the High Court observed that the argument that government employees may 
be less candid with their advice in the future should documents disclosing their 
opinions be released is of such slight concern that it may be dismissed. 

5.3.3 I think it is highly unlikely the officers of the Authority will allow the quality of 
their clearly important work in the public interest, even where it relates to 
possible prosecutions or other action for breach of the environment protection 
legislation, to be impaired by the possibility that what they write might be subject 
to a future FOI application and, if so, might not be exempt. 

5.3.4 Neither do I accept that the fact the matter has now been finalised in open court 
nullifies any public interest in disclosure. As I have discussed below there is a 
clear public interest in openness surrounding the basis of the Authority's decision 
to pursue a certain course of litigation. 

5.4 	Clause 10 - Documents subject to legal professional privilege: 

5.4.1 Apart from the statutory declaration of Ms Dorelle Pinch little evidence has been 
presented to indicate that the documents claimed as exempt under the clause 
were prepared solely for the purpose of seeking legal advice or in relation to 
reasonably contemplated legal proceedings. 

5.4.2 The Authority's response to the preliminary report, however, claimed that the 
documents were created solely because of the possibility of taking legal 
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proceedings against the Forestry Commission. This claim was made on the basis 
that the context in which the documents occur in the files show this to be the 
case. 

5.4.3 In my opinion, without further details, this is clearly insufficient to prove legal 
professional privilege. It is unfortunate that the Authority holds that there is not 
"any particular onus on the EPA to establish the existence of the privilege beyond a 

prima facie stage." In my view section 28(2)(e) of the FOl Act requires such a 
complete justification of any exemptions claimed as to effectively establish a clear 
onus on the Authority. 

5.4.4 This said, it is nevertheless clear the Authority sought the reports (1A, lB & 
attachment to 413) after receiving information from Woolf Associates on behalf 
of John Corkill which urged legal action be taken. The introductory paragraph to 
the reports mentions this. The response from the Authority to the preliminary 
report adds that the documents "were produced for the purposes of production to 
qualified legal advisers in Legal Seivices Branch with a view to advising on possible 
legal proceedings." 

5.4.5 Legal professional privilege will only apply in this case if it can be shown that the 
documents were brought into existence for the sole purpose of obtaining legal 
advice or for use in litigation which is either pending or within the reasonable 
contemplation of the client. The reports were not written by a lawyer and 
therefore do not qualify as legal advice. It could however be argued that the 
reports, having being written by an officer of the Authority, are from the client 
to the lawyer for the purpose of obtaining legal advice. Alternatively the sole 
purpose test in relation to litigation may apply here. However, as stated in both 
the Premier's FOl Procedure Manual and the Ombudsman's FOl Policies and 
Guidelines the privilege does not cover documents drawn up to inform an agency 
of the existence of facts or circumstances which may give rise to the need for legal 
advice. In my view it is not clear, that these documents are covered by legal 
professional privilege. / 

5.4.6 Documents 2A-2H were generated by the Manager Litigation, in the words of the 
Authority's response to the preliminary report, "in connection with 
advices/attendances concerning possible legal proceedings arising out of the pollution 

incident." 

5.4.7 As regards document 2A, while it appears from its terms that it may have been 
brought into existence for more than one purpose (six purposes are listed in the 
first paragraph, at least four of which do not appear to be for the purpose of 
providing legal advice), Ms Pinch's statutory declaration to my mind provides 
sufficient evidence that it was created solely for the purpose of legal advice to 
justify that it may be appropriately exempted under clause 10. 

5.4.8 In relation to document 213, on its face it is confirming oral advice from the 
Manager Litigation to the A/EDO (Acting Environmental District Officer?), and 
appears to be confidential in nature and have been written for the sole purpose 
of providing legal advice to a client, in this case an officer of the Authority. 
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5.4.9 As for document 2C, its content does not appear to be legal advice. Its purpose, 
as stated in the document, is to inform the Director-General of the current status 
of the matter. That the update is in relation to a matter which may have resulted 
in litigation is probably not sufficient in my opinion to attract the privilege. I have 
made further comment on this document in the discussion on public interest later 
in this report. 

5.4.10 In relation to documents 2D-2H, in my view the Authority's brief statement in 
relation to them quoted above does not provide sufficient evidence of sole 
purpose to carry a successful argument for privilege. It is arguable that the fact 
that they are file notes of telephone and face to face conversations which the 
Manager conducted in relation to this matter is insufficient to obtain the privilege. 
As an example it could be argued that the contents, admittedly innocuous, of 
documents 2E and 2G could not be said to contain or to be seeking or to bear 
any relationship on their face to legal advice, and only a distant relationship to 
litigation. I have made further comment on these documents in the discussion on 
public interest later in this report. 

5.4J 1 Document 3 's a printout of a white board note written by Lisa Corbyn, Executive 
Director, Planning, Education and Legal Division, generated during a conference with 
legal advLers on possible actions and strategies arising out of the incident. li  I think 
it is doubtful this is a communication between client and adviser, though it was 
clearly created in connection with likely legal proceedings and may therefore meet 
the sole purpose test in relation to litigation and/or legal advice. 

5.4.12 In summary, in my view a sufficient case in support of exemption of documents 
2A and 2B has been made out by the Authority, but not so in relation to the 
other documents claimed as exempt, particularly document 2C which does not 
appear to me to be exempt. Having considered the Authority's response to the 
preliminary report, it appears to me that the status of the remaining documents 
is questionable to varying degrees (ie documents 1A, 113, 2D-2H, 3 and 

attachment to 413, which is identical to 113). 

5.5 	Public interest 

5.5.1 There remains the question of the public interest in the release of the documents. 
In the Authority's response to the preliminary report the Authority argued that 
there was 'nothing in the public interest which would be served by the release of 

[the] documents" as the incident to which they related resulted in legal action 
being taken against the Forestry Cornniission, the outcome of which was on the 
public record. The Authority also questioned whether the Ombudsman had the 
power under section 52(6) to recommend the release of documents exempt under 
clause 10. 

5.5.2 In Re Smith and Attorney General's Department and Director of Public Prosecutions 
(1989) 2 VAR 543, the AAT held that even though legal professional privilege 
applied to the documents access should be granted: 

"In my opinion there is a clear public interest in ensuring that the community is 
satisfied that the athninistration of the criminal justice system.....is above suspicion 
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and is conducted without fear orfavour. ... In my view the public are entitled to know 
why the whole of the circumstances do not constitute conduct which could be 
regarded as criminal" (p  548). 

5.5.3 The matter went to appeal and the AAT's decision was upheld. The court 
observed that there are many areas of national and community activities which 
may be the subject of the public interest, one being the public interest to ensure 
that justice should always be done and be seen to be done. 

5.5.4 During the investigation of the matter under discussion Mr Corkill informed this 
Office that he had considered the litigation actions of the EPA insufficient in 
comparison to his view of the seriousness of the alleged breach by the Forestry 
Commission, and that he had sought the Authority's documents with the intention 
to examine the basis upon which it had made its litigation decisions. 

5.5.5 I consider there is a public interest in such examinations being made, and in 
government agencies being open to outside perusal, and possibly criticism, of their 
internal decisions. This is particularly so where those decisions may or do impact 
significantly on issues of vital public concern, for example pollution of waterways 
and preservation of native fauna. I believe it is possible to state as a general 
principle that the quality of decision-making is improved by the prospect of 
external scrutiny or review. In my opinion public feedback to the EPA and similar 
agencies on such matters could be of great value in protecting such bodies from 
insulariy, from being out of touch with community feeling, no matter how well 
they consider they collect and reflect such sentiment. 

5.5.6 Having regard to the content of these documents, I cannot see how their release 
would adversely affect the Authority's ability to fulfil its charter in the least. As 
I have already indicated, there is to my mind no reasonable prospect or grounds 
to assume that officers of the Authority would provide advice of lesser quality if 
these documents were released. While I agree with the Solicitor General's point 
of view that public interest issues are built into the principle of legal professional 
privilege, I consider in this case the:  release of the documents will not inhibit the 
free flow of advice between lawyer and client. 

5.5.7 Given my view on the public interest, I do not consider it necessary to come to 
a final conclusion in relation to those documents the status of which I have said 
is questionable. All the subject documents should in my view be released in the 
public interest. That is, the documents which may be exempt under clause 10 
should be released in the public interest, namely documents 1A, 1B, 2D-2H, 3 and 
attachment to 4B. Documents 2A and 2B should be released in the public interest 
although they are exempt. Document 2C should be released as it is not exempt 
in my view. 

5.5.8 At this point I think it is important to reassure the Authority in relation to my 
decision. The Authority's response to the preliminary report expressed such 
serious reservations about the release of this material that it claimed, if the 
exemption clauses used by the Authority were to be construed as they were in the 
preliminary report, there would be a need for the Authority and other agencies 
to seek Legislative changes which would protect such information. I would point 
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out to the Authority that this is the only occasion when this Office has seen 
necessary to report on any FOl decision of the Authority, and this is a clear 
indication that the provisions of the FOl Act are quite sufficient to meet the 
legitimate confidentiality concerns of the Authority. The structure of the Act is 
very clear - documents which really do need protection can have it. 

5.5.9 In its role as an external review agency under the FOl Act, this Office is of the 
view that the particular documents the subject of this report do not need that 
protection. This decision by no means creates a precedent which requires all such 
documents of the Authority to be released in the future if FOl applications are 
made for their release. The Authority may quite legitimately apply its mind to any 
future FOl applications on a case by case examination of the documents 
concerned. 

5.5.10 This decision is not meant to, nor does it, caste aspersions on the other FOI work 
of the Authority. This Office recognises the genuine commitment of the Authority 
to FOI as illustrated for example by the valuable work of the Authority in 
compiling its internal FOI procedural guide and in sending staff to FOl training 
seminars. 

5.5.11 The fact that these particular documents belong to a particular class relating to 
the enforcement of environment protection legislation is not of itself sufficient to 
claim exemption, neither should it be. The Authority's commitment to the 
exemption of this type of material, and the relative importance of this material, 
is no greater in this Office's experience than the importance of, and the 
commitment of many agencies at the external review stage to the exemption of, 
material they consider sensitive. If every agency sought legislative change every 
time a decision at external review recommended release of material to the 
confidentiality of which the agency was deeply committed - the latter being the 
case in every external review - it would make a mockery of the Act and of the 
government's commitment to the legislation. 

Findings  

6.1 	I find that the Authority's determinations of Mr Corkill's application were, in 
terms of section 26(1)(g) of the Ombudsman Act 1974, otherwise wrong in that 
the requirements of section 28(2)(e) of the Freedom of Information Act were not 
fulfilled in the notices of those determinations. 

6.2 	I find that the Authority's determination to refuse access to document 2C was, in 
terms of section 26(1)(e) of the Ombudsman Act, based wholly or partly on a 
mistake of law or fact. 

Recommendations 

7.1 	I recommend that document 2C be released to Mr Corkill immediately. 

7.2 	In terms of section 52(6)(a) of the Freedom of Information Act I recommend that 
disclosure of documents 1A, 113, 2A, 213, 2D-2H, 3 and the attachment to 4B 
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would on balance be in the public interest even though access may have been or 
was duly refused because they were or may have been exempt documents. I 
therefore recommend that these documents be released to Mr Corkill 
immediately. 

	

7.3 	I recommend that the Authority inform this Office of its compliance with 
recommendations 7.1 and 7.2 within 2 weeks of the date of my final report on this 
matter. 

	

7.4 	I recommend that the Authority review its procedures in relation to compiling 
notices of determination with reference to the Ombudsman's FOl Policies and 
Guidelines, and take steps to ensure future notices meet the detailed requirements 
imposed by the Act in relation to their contents, particularly the requirements of 
section 28(2)(e). This recommendation is made in the knowledge the quality of 
notices issued by the Authority may have improved in the period since this 
complaint was received. 

	

7.5 	I recommend that the Authority inform this Office of the steps taken as a result 
of recommendation 7.4 within 1 month of the date of my final report on this 
matter. 

Chris Wheeler 
Deputy Ombudsman 



Mr J Corkill 
North East Forest Alliance 
c/- Big Scrub Environment Centre Inc. 
149 Keen St 
US MORE NSW 2480 

Our Reference: CH4578#13272 

Your Reference: 

Contact: 	Donna Campbell, Director Legal Services 
(Tel. No. 325-5609) 

Environment 
Protection 

A u t h o r i t y 
New Sot,lh Wales 

PD Box 1135 
Chatswood 
NSW 2057 

Tel .02. 795 5000 
Fax .02. 325 5678 

Director 
General 

Dear Mr Corkill 

Re: Release of documents under FOl requests nos. 92/28 & 92/31 

I refer to your letter dated 11 October and confirm that the only documents the EPA is 
withholding are the documents referred to in paragraph 7.2 of the Ombudsman's Report. 
The reasons are set out in my response to the Ombudsman in a letter dated 15 September 
(a copy of which was sent to you on 19 September 1995). 

The Ombudsman has not found that the EPA failed to comply with the FOI Act in 
withholding these documents. As I made plain in my response to the Ombudsman, there 
are competing public interests involved and it is the EPA's strongly held view that the 
exemption under the Act should stand. 

I note your concern that you have not been provided with documents IA, lB and 
document 3. The confusion has arisen because the EPA provided 2 separately numbered 
bundles of documents to the Ombudsman, one bundle relating to Oakes State Forest, the 
other to forestry licences. The Ombudsman's report refers only to the Oakes State Forest 
bundle (although this is not made plain in the Report). The Ombudsman made no 
comment on the other bundle the subject of the investigation. 

My letter to you dated 2 August 1995 enclosing documents (where the exemption was 
waived) identifies each document by reference to bundle and number. 



In conclusion, the EPA has done what, in my view, the law requires it to do in relation 
to the Ombudsman's report. We do not propose to engage in further debate on this issue. 

Yours sincerely 

NEIL SHEPHERD 
Director-General 

It 



Mr John Corkill 
Big Scrub Environment Centre 
149 Keen Street 
LISMORE NSW 2480 

Environment 

P r o t e c t i o n 

Authority 
Now Sooth Wales 

P0 Box 1135 
C ha is wood 
NSW 2057 

Our Reference: CH1039; F0192/28 & 92/3 1 Tel .02. 795 5000 
Fax .02. 325 5678 

Your Reference: 

Contact: 	Donna Campbell - 325.5609 

Director 
Gene ra 

i' Utj i) 

Dear Mr Corkill 

Applications under Freedom of Information Act 

Following discussions with the Ombudsman, I agreed that a number of documents 
which were the subject of initial claims to exemption would be made available for 
inspection. I am informed by the Office of the Ombudsman that this change in status 
of the documents was conveyed to you following receipt by him of my letters of 27 
April and 11 June 1994. 

The Ombudsman's Office (Mr David Watson) advised there had been discussions with 
you indicating your intention to make an appointment with the EPA to inspect the 
documents. However, I note you have not yet inspected these documents. 

In order to finalise these applications, I enclose for your information a copy of the 
documents (as per the attached list). 

In addition to the documents previously released, I have also decided to release 
document numbered 2C in the application concerning Oakes State Forest. I have been 
persuaded that my original decision to claim exemption on the basis of legal 
professional privilege for this document was mistaken, although that privilege attaches 
to some of the attachments to that document. A copy of that document is also 
enclosed. 

Yours sincerely 

NEIL SHEPHFp__-  
Di rector-General 



FOl APPLICATIONS 92/28 & 92/31 BY JOHN CORKJLL 

List of documents where exemptions waived and copies forwarded with letter to Mr 
Corkill dated July 1995 

Oakes State Forest 

Attachments to document 1A (numbering agreed with Ombudsman) comprising 
amended Standard Erosion Mitigation Conditions for Logging In NSW - June 
1984, and glossary of terms - lOpp and Excerpts from Code of Logging Practices, 
Crown Timbered Lands, Port Macquarie Region, Forestry Commission, June 1988 - 
4pp (Copy offered in notice of determination dated 30 October 1995). 

Attachments to document 2A comprising draft letter to Woolf Associates (2pp) and 
draft letter to Forestry Commission (ip). 

Document 2C comprising a memo dated 12 May 1992 from Manager Litigation to 
Director General re logging operations in Oakes State Forest. 

Document 4A comprising submission for meeting 14 July 1992 of EPA Board 
from Dr Shepherd signed 6 July 1992 (irrelevant pages blanked), 4pp. 

Document 4B being a submission for meeting on 8 September 1992 of the EPA 
Board from Dr Shepherd signed 27 August 1992, 2pp. 

Document 5, fax sheet for 1 A above from Grafton Regional Office to Mr P Yates, 
ip. 

Forestry Licences 

Document 1A - Paper for Executive Committee Meeting on 21 May 1992 
concerning Forestry Commission Licence Review Pilot Project Proposal signed by 
Lisa Corbyn and dated 18 May 1992 with note dated 28 May 1992, 3pp. 

Document lB - draft paper as in 1A, unsigned and undated, 2pp. 

Document 2 - Memo to Dr Warwick Forrest dated 27 April 1992 drafted by Mr M 
Mathews concerning proposed environmental audit and State of the Environment 
Report - Forest Activities, 3pp. 

Document 3 - Extract from Director General's Report to EPA Board Meeting 5/92 
on 14/9/92 (irrelevant sections obscured), ip. 

Document 4 - Submission for meeting of EPA Board 6/92 on 12.8.92 concerning 
correspondence from the Australian Conservation Foundation, ip. 

5. 	Document 4C - attachment to 4 comprising letter to Ms S Salmon, Australian 
Conservation Foundation from Director-General dated 30 June 1992, 2pp. (other 
attachments are not connected with forestry licensing). 



Document 5 - Extract from Director-General's Report to the EPA Board Meeting 
6/92 on 12.8.92 (irrelevant sections obscured) ip. 

Document 6 - Extract from Director-General's Report to EPA Board meeting 8/92 
on 14.10.92 (irrelevant sections obscured) dated 29 September 1992, ip. 

Document 7 - Submission for meeting of EPA Board 8/92 on 14.10.92, agenda 
item 6 - Forestry Commission Licenses, signed by Director General and dated 
25.9.92, 3pp. 

Document 8 - Extract from Director General's Report to Board Meeting 9/92 on 
10.11.92 concerning forestry licences (irrelevant sections obscured) ip. 

Document 9 - EPA Technical Services Divisional Report October 1992 to EPA 
Board Meeting 9/92 on 10.11.92 (irrelevant sections obscured), 2pp. 

An additional document released by the Board is also attached being a submission dated 
13 May 1992 by the Director-General to the EPA Board meeting 3/92 on 13 May 1992 
(2pp) with an attached licence covering land in the Batemans Bay Region (4pp). 
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Mr John Corkill 
Big Scrub Environment Centre 
149 Keen Street 
LISMORE NSW 2480 

Our Reference: CH1039; F0192/28 & 92/31 

Your Reference: 

Contact: 	Donna Campbell - 325.5609 

Environment 

Protection 

A u t h o r i t y 
New Soulh WaIo 

PG Box 1135 
Chat swood 
NSW 2057 

Tel .02. 795 5000 
Fax .02. 325 5678 

Director 
General 
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Dear Mr Corkill 

Applications tinder Freedom of Information Act 

Following discussions with the Ombudsman, I agreed that a number of documents 
which were the subject of initial claims to exemption would be made available for 
inspection. I am informed by the Office of the Ombudsman that this change in status 
of the documents was conveyed to you following receipt by him of my letters of 27 
April and 11 June 1994. 

The Ombudsman's Office (Mr David Watson) advised there had been discussions with 
you indicating your intention to make an appointment with the EPA to inspect the 
documents. However, I note you have not yet inspected these documents. 

In order to finalise these applications, I enclose for your information a copy of the 
documents (as per the attached list). 

In addition to the documents previously released, I have also decided to release 
documer.t numbered 2C in the application concerning Oakes State Forest. I have been 
persuaded that my original decision to claim exemption on the basis of legal 
professional privilege for this document was mistaken, although that privilege attaches 
to some of the attachments to that document. A copy of that document is also 
enclosed. 

Yours sincerely 

NEIL SHEPHF
Di rector-General 



FOl APPLICATIONS 92/28 & 92/31 BY JOHN CORKILL 

List of documents where exemptions waived and copies forwarded with letter to Mr 
Corkill dated July 1995 

Oakes State Forest 

Attachments to document 1A (numbering agreed with Ombudsman) comprising 
amended Standard Erosion Mitigation Conditions for Logging In NSW - June 
1984, and glossary of terms - lOpp and Excerpts from Code of Logging Practices, 
Crown Timbered Lands, Port Macquarie Region, Forestry Commission, June 1988 - 
4pp (Copy offered in notice of determination dated 30 October 1995). 

Attachments to document 2A comprising draft letter to Woolf Associates (2pp) and 
draft letter to Forestry Commission (ip). 

Document 2C comprising a memo dated..  12 May 1992 from Manager Litigation to 
Director General re logging operations in Oakes State Forest. 

Document 4A comprising submission for meeting 14 July 1992 of EPA Board 
from Dr Shepherd signed 6 July 1992 (irrelevant pages blanked), 4pp. 

Document 4B being a submission for meeting on 8 September 1992 of the EPA 
Board from Dr Shepherd signed 27 August 1992, 2pp. 

Document 5, fax sheet for 1A above from Grafton Regional Office to Mr P Yates, 
'p. 

Forestry Licences 

Document 1A - Paper for Executive Committee Meeting on 21 May 1992 
concerning Forestry Commission Licence Review Pilot Project Proposal signed by 
Lisa Corbyn and dated 18 May 1992 with note dated 28 May 1992, 3pp. 

Document lB - draft paper as in 1A, unsigned and undated, 2pp. 

Document 2 - Memo to Dr Warwick Forrest dated 27 April 1992 drafted by Mr M 
Mathews concerning proposed environmental audit and State of the Environment 
Report - Forest Activities, 3pp. 

Document 3 - Extract from Director General's Report to EPA Board Meeting 5/92 
on 14/9/92 (irrelevant sections obscured), ip. 

Document 4 - Submission for meeting of EPA Board 6/92 on 12.8.92 concerning 
correspondence from the Australian Conservation Foundation, ip. 

5. 	Document 4C - attachment to 4 comprising letter to Ms S Salmon, Australian 
Conservation Foundation from Director-General dated 30 June 1992, 2pp. (other 
attachments are not connected with forestry licensing). 



Document 5 - Extract from Director-General's Report to the EPA Board Meeting 
6/92 on 12.8.92 (irrelevant sections obscured) ip. 

Document 6 - Extract from Director-General's Report to EPA Board meeting 8/92 
on 14.10.92 (irrelevant sections obscured) dated 29 September 1992, ip. 

Document 7 - Submission for meeting of EPA Board 8/92 on 14.10.92, agenda 
item 6 - Forestry Commission Licenses, signed by Director General and dated 
25.9.92, 3pp. 

Document 8 - Extract from Director General's Report to Board Meeting 9/92 on 
10.11.92 concerning forestry licences (irrelevant sections obscured) ip. 

Document 9 - EPA Technical Services Divisional Report October 1992 to EPA 
Board Meeting 9/92 on 10.11.92 (irrelevant sections obscured), 2pp. 

An additional document released by the Board is also attached being a submission dated 
13 May 1992 by the Director-General to the•EPA Board meeting 3/92 on 13 May 1992 
(2pp) with an attached licence covering land in the Batemans Bay Region (4pp). 
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The EPA issued pollution control licences to the Forestry JL)j 
Commission on 7 May 1992. These licences contain conditions 
to ensure that pollution of waters is rninimised. In addition, 
it was foreshadowed to the Forestry Commission that future 
conditions relating to water quality monitoring requirements 
would be considered. 
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At the same time, the Wollongong Office of the EPA has had a 
number of requests by the Wilderness Society to investigate 
pollution concerns as a result of forestry activities, 
particularly in the Towamba and Wonboyn River catchrnent. The 
Wollongong Regional Office had prepared a request in late 
April for a proposed environmental audit of forestry 
activities in a selected south east State Forest catchment. 
This request dovetails well with the needs for licence 
condition monitoring requirements. 

An excellent opportunity has arisen for a pilot project to be 
initiated to investigate the effectiveness of the licence 
conditions that have been applied to the Forestry Commissioh 
licences, to assess pragmatically the future imposition of 
water quality monitoring requirements on the Forestry 
Commission and to test the future use of remote sensing as one 
tool in auditing licence conditions and assessing environment 
quality. 

In addition, the proposal provides an opportunity for 
cooperative action between the Operations Division, the 
Technical Services Division and the Planning, Education and 
Legal Division of the EPA. 

PROJECT PROPOSAL 
Study Area: Towamba River and Wonboyn catchments 	in the 
southeast State Forest catchment 

Focus: 	Water Quality, particularly in the context of the 
recently imposed licence conditions. 

Oblectives: 
To measure by remote sensing techniques, the extent, intensity 
and general nature of logging operations in the study area and 
to determine the applicability of using remote sensing as an 
aid in auditing licence conditions of land management effectos 
on water quality. 

To include in the existing Geographic Information Systems 
(GIS) the database for the catchment to allow analyses of 
environmental conditions. 



To collect water quality data as an indicator of environment 
degradation relating to forestry activities with a view to 
determining necessary water quality monitoring programs in 
forestry regions 

To report on the impact of land use activties in the study 
area and the performance of land management with respect to 
water quality 

Methodology - Technical 

Acquire one contemporary and one archive sellite image 
of the study area for classification of land use , with 
particulat emphasis on forestry operations. 

Acquire available water quality data with particular 
emphasis on turbidity. Subject to an evaluation of the data 
available, carry out supplementary water quality measurements 
including NFR and nutrients. 

Acquire, load and register inventory information into the 
GIS for the study area, including topographic vegetation, fire 
history, road network, drainage, soils and water quality 
sampling site layers. 

Analyse the environmental indicators such as water quality 
for spatial correlation with land use activities, suitably 
weighted by qualifiers such as slope angle, aspect soil type, 
vegetation cover and network facilities of the GIS 

Study sediment age and composition in downstream receiving 
water. 

This approach has been designed in discussions between the 
Natural Resources Branch (Resources Monitoring-G. Turner) and 
the Wollongong Regional Office (M. Mathews) and would require 
a cooperative approach between the two Branches. 

Methodolog-y - Consulation 

Discuss with the Regional Forestry Commission Office to 
gain their agreement to such a review. Initial discussion at 
the Regional Offices level have been positive and a specific 
meeting to discuss the approach further is scheduled for 19-5- 
92. It will be important to work with the Forestry Commission 
to inventory and review existing scientific data and to 
establish sound technical and legal performance criteria for 
assessing the effectiveness of the management practices 
required. 

There will also be a need for the DG to inform the 
Commissioner of the Forestry Commission to gain his agreement. 

Discuss the undertaking of the review with the local 
Wilderness Society to ensure they understand and have an 
opportunity to have an input if they wish. Other local input 
may also be appropriate. 



- 3 -- 

JUSTIFICATION 

The EPA has received significant correspondence expressing 
public concern about environmental protection in the Towamba 
River catchment and specifically possible breaches of teh 
Clean Waters Act by the Forestry Commission. Initial 
investigation by EPA regional staff indicates further detailed 
study is required. The EPA will also be under scrutiny 
following the issue of the licences to the Forestry 
Commission. There is. an urgent need to develop effective 
methods (within our resource limitations) for monitoring the 
effectiveness of the licence conditions in protecting water 
quality. 

Alternative Methods: 

The difficult access of the study area and lack of extensive 
aerial photo coverage support the use of satellite imagery for 
obtaining current land cover and land cover change information 
for this area. It is not intended to rely on remote sensing 
alone but to supplement this with on ground investigation for 
hot spots. The resources required for an on ground survey 
team without remote sensing to target areas would be 
impractical (say a 5 person survey team for one year). 

Funds Summary: 
Imagery 	 $7000 
GIS digital data 	 $2000 
Water Quality Sampling 	$2000 
Travel 	 $5500 
Stores 	 $1500 

Total 	 $17200 

Staff Resources 
EPO 8 (Remote Sensing/GIS) 	 30 days 
EPO 6/7 (Remote Sensing/GIS) 	50 days 
EPO 6/7 (Regional input) 	 20 days 
EPO 6/7 (resource policy) 	 20 days 

These are estimates provided by the Natural Resources Branch, 
developed in conjunction with the Regional Office. The PEL 
Division has been involved through the legal review of the 
licence conditions applied to the Forestry Commission 
licences. I am submitting a coordinated request to cover all 
of these Divisions. 

Submitted for Discussion and 
Committee. 

1 c .,  

Lisa Corbyn 
EDPEL 
18 Nay, 1992 

Approval by the Executive 
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EXECUTIVE COMMITTEE MEETING 
21 MAY 1992 

FORESTRY CON1IISSION LICENCE REVIEW 
PILOT PROJECT PROPOSAL 

BACKGROUND 

The EPA issues pollution control licences to the Forestry 
Commission on 7 May 1992. These licences contain conditions 
to ensure that pollution of waters is minimised. In addition, 
it was foreshadowed to the Forestry Commission that future 
conditions relating to water quality monitoring requirements 
would be considered. 

At the same time, the Wollongon Office of the EPA has had a 
number of requests by the Wilderness Society to investigate 
pollution concerns as a result of forestry activities, 
particularly in the Towamba and Wonboyn River catchxnent. The 
Wollongong Regional Office had prepared a request in late 
April for a proposed environmental audit of forestry 
activities in a selected south east State Forest catchment. 

An excellent opportunity has arisen for a pilot project to be 
initiated to investigate the effectiveness of the licence 
conditions that have been applied to the Forestry Commission 
licences and to assess pragmatically the future imposition of 
water quality monitoring requirements on the Forestry 
Commission. 

In addition, the proposal provides an opportunity for 
cooperative action between the Operations Division, the 
Technical Services Division and the Planning, Education and 
Legal Division of the EPA. 

PROJECT PROPOSAL 
Study Area: 
Towamba River and Wonboyn catchments in the southeast State 
Forest catchment 

Objectives: 
To measure by remote sensing techniques, the extent, intensity 
and general nature of logging operations in the study area. 

To include in the existing Geographic Information Systems 
(GIS) the database for the catchment to allow analyses of 
environmental condition 

To collect water quality data an an indicator of environment 
degradation relating to forestry activities with a view to 
determining necessary water quality monitoring programs in 
forestry regions 

To report on the impact of land use activties in the study 
area and the performance of land management with respect to 
water quality 



Methodology 
Technical 

Acquire one contemporary and one archive staellite image 
of the Study area for classification of land use , with 
particulat emphasis on forestry operations. 

Acquire available wter quality date with particular 
emphasis on turbidity. Subject to an evaluation of the data 
available carry out supplementary water quality measurements 
including NFR and nutrients. 

Acquire and load and register inventory information into 
the GIS for the study area, including topographic vegetation, 
fire history, road network, drainage, soils and water quality 
sampling site layers. 

Analyse the environmental indicators such as water quality 
for spatial correlation with land use activities, suitably 
weighted by qualifiers such as slope angle, aspect soil type, 
vegetation cover and network facilities of the GIS 

Study sediment age and composition in downstream receiving 
water. 

This approach has been designed in discussions between the 
Natural Resources Branch (Resources Monitoring-G. Turner) and 
the Wollongong Regional Office (N. Mathews). 

Methodology - Consulation 

1. 	Discuss with the Regional Forestry Commission Office to 
gain their agreement to such an audit. Initial discussion at 
the Regional Offices level have been positive and a specific 
meeting to discuss the approach further is scheduled for 19-5-
92. 

There will also be a need for the DG to inform the 
Commissioner of the Forestry Commission to gain his agreement. 

•2. 	Discuss the undertaking of the review with the local 
Wilderness Society to ensure they understand and have an 
opportunity to have an input if they wish. Other local input 
may also be appropriate. 



Environment Protection Authority 

REF: 	150,957:MF 

TO: 	DR WARWICK FORREST, 
EXECUTIVE DIRECTOR - OPERATIONS 

Zlk 

CC: 	DR COLIN GRANT, 
EXECUTIVE DIRECTOR - TECHNICAL SERVICES 	/tft SLc 

FROM: 	MR JOE WOODWARD, 
REGIONAL DIRECTOR - SOUTh 

DATE: 	27 APRIL, 1992 

TOPIC: 	PROPOSED ENVIRONMENTAL AUDIT AND STATE OF 
THE ENVIRONMENT REPORT - FORESTRY ACTIVITIES 

PURPOSE 

To seek your support for a planned initiative to conduct an environmental audit 
of forestry land management practices in a selected south east State Forest 
catchment. This would be followed, subject to the support of Water & Natural 
Resources Branch, by a State Of The Environment Report. The project is in 
response to representations from various community groups and is likely to be 
politically sensitive, because of the involvement of the Forestry Commission. 

BACKGROUND 

The South NSW Region has received an increasing number of complaints in 
recent years in relation to the environmental impact of logging in State Forests, 
which are under the control of the Forestry Commission of NSW. 

These complaints range from sources as disparate as farmers (concerned over 
siltation of their water supplies), academics conducting biological field 
research, and of course, conservation groups. 

Recently, The Wilderness Society (TWS) has made representations to the EPA 
concerning alleged degradadon of certain waters in the south east forest 
catchments. TWS inquiries have evolved over time from being of a general 
nature, to precise questioning about the impacts of logging in the context of the 
environmental legislation, as well as in relation to the statutory role of the 
EPA. TWS has correctly pointed out that, the Forestry Commission and/or their 
contractors may be operating, in breach of the Clean Waters Act. 
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quently, low-key inspections of forestry activities in the south east by 
0fficrs of the Wollongong & South Coast office have confirmed that there 
appears to be a significant gap between the rhetoric used by the Forestry 
Commission to describe its environmental management practices, and its actual 
performance in the field. This, of course, is not entirely unexpected and rather 
than reflecting any policy deficiency, may simply reflect the typical 
inefficiencies along vertical management structures which have yet to adapt to 
the new responsibilities imposed by the EOP Act. 

Officers of Natural Resources Section were advised, and they raised the 
possibility of a joint project with us, culminating in a State of the Environment 
Report. 

CURRENT POSITION 

The project is likely to be of a Sensitive nature. The Forestry Commission may 
well be defensive over what it could perceive to be a threat to its present 
unchallenged control over forestry activities. Any adverse finding, especially if 
not handled adroitly, has the potential to be sensationalised by the media with 
unfDreseen political ramifications. 

On the other hand, failure to take decisive and timely action now could lead to 
government opponents making capital out of the issue in a drawn-out way, as 
damaging evidence from mainstream research centres is emerging anyway. This 
could lead to loss of EPA credibility, at an important time of its development, 
and heightened criticism of the Forestry Commission, because of its legal 
vulnerability. 

FUTURE ACTIONS/RECOMMENDATIONS 

I propose for the EPA to proceed as follows: 

Subject to agreement of ED- Technical Services, and approval of DG-
EPA, the Minister be briefed, along the lines of the content of this 
memo. 

The EPA raised the issue with the Commissioner of Forests, Dr Hans 
Drielsma, in a positive and constructive way. (A draft letter from the 
Director General to Dr Drielsma is attached). Subsequently, officers of 
the EPA and Forestry Commission should meet to inventory and review 
the existing scientific data, and to establish sound technical and legal 
performance criteria for an assessment for a State of the Environment 
report. 
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The South Region and, hopefully, Water and Natural Resources Branch 
will concurrently (and independently of the Forestry Commission) be 
carrying out an assessment of the condition of logged catchments by 
water quality and sediment surveys, and satellite image analysis. This 
will enable establishment of a geographic information system by 
W&NR Branch, to facilitate both long term forestry management and 
EPA auditing. 

From the analyses, and in consultation with the Forestry Commission, 
the EPA will review the effectiveness of current land management 
practices, formulate improvements where necessary, and oversight the 
implementation of those improvements. 

- 	A State of the Environment Report will then be produced by the EPA. 

This will incorporate all facets of the studies as well as any 
environmental gains which have arisen from the EPA's audit role and 
desirably, the Forestry Commission's co-operation and constructive 
response. 

Should, as alleged, the Forestry Commission be found to be in breach of the 
Environment Legislation, then licensing (under the Pollution Control Act) 
conditional on implementation of all practical control measures, would be an 
appropriate way of both resolving the legal issue, as well as effecting 
environmental gains. The project has the potential to enhance community 
confidence in both the EPA, and the governments ability to ensure that the 
ervironment is prC:C:eC. a:i rJr ra.u1:J ru: 
development projects in NSW. 

CONTACT/ORIGINATING OFFICER 

Maurie Mathews - (042) 268100 
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2.6 	Forestry Licences 

A meeting was held with the Nature Conservation Council and affiliated 
orgartisations about the forestry licences. There was a frank exchange of 
views, with both the NCC and EPA representatives gaining an, 
appreciation of the concerns of the other. 

• 	• 'A verbal report on progress with licence condition research and the 
• 	investigation of the alleged breaches of the. Clean Waters Act in Oakes 

State Forest will be given at the Board meeting. 	. 
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SBMISSION FOR MEETING - EPA 6192 (12.8.92) 

j 'iDA ITEM 6 - CORRESPONDENCE 	FROM 	THE 	AUSTRALIAN 
CONSERVATION FOUNDATION 

PtJRPOS E 

To provide information on correspondence with Sue Salmon of the 
Australian Conservation Foundation. 

BACKGROUND 

As you may recall, in my last Report to the Board I noted that Ms 
Salmon had given a speech on the EPA to the National Environmental 
Law Association Conference on 18 June 1992 (see Attachment 1). 
'She stated that the EPA had issued. "pollution control approval" 
for the overtopping proposal for the Castlereagh Liquid Waste 
Depot. In my response to Ms Salmon of 30 June 1992 (Attachment 2) 
I indicated that the EPA had not given approval to the proposal. 
I also addressed issues such as the Forestry licences and 
phosphates in cleaning substances. 

CURRENT POSITION 

On 16 July 1992 Ms Salmon replied (Attachment 3) on the 
overtopping issue. A copy of Ms Salmon's reply was forwarded to 
the Chairman, with a request that he draw the correspondence to 
the attention of 'the Board (Attachment 4). The Chairman has asked 
that the letter be tabled at the meeting. 

Ms Salmon's most recent letter quotes part of a letter from the 
EPA to WRAPS of 18 March 1992 in support of the view that it was 
reasonable to assume that the EPA • had approved the proposal. 
Should the EPA decide to provide a consent, Ms Salmon has' 
requested information on the reasons for this decision. 

COMMENT 

The EPA's letters to WRAPS of 17 and 18 April 1992 (Attachment 5) 
clearly show that the EPA has not approved the overtopping 
proposal. In fact, Ms Salmon's own letter of 16 July quotes the 

) EPA as stating that its decision on the proposal is "subject to 
its findings following assessment of additional information 
requested". Further, the consultant quoted by Ms Salmon has 
substantially overstated the position. 

I have replied to Ms Salmon in terms of Attachment 6. 

RECOMMENDATION 

It is recommended that the Board note the letter from Ms Salmon 
and the response. 

1 

NEIL SHIEPHERD 
Director-General 
Environment Protection Authority, 

- / 
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Your Slerence: 

Dear 

rfe: to your 
paper gven at the NLA CcnferECC. - 

I gave an undetakng to get back to you recardic .the 
ailec10n that the E?A had . given collut ion . Control 
atoroval to t cverc0cP-c proposal for the Caslerea 

c 1aStC 	- 	I 	C1C 	
at tre Co erece tra I 

• did not think that this baa. . occurred. 	
Subseue 

• examLnaot indicates that no SUO 	acoroval has  been 

The EPA has in fact indated o the waste 

& procesSing Service that it will await the 

resultS of the E?A_Co55oea audit of the facility as 

well as t 
h e ans.'Ier5 to speciflc concerns raised with the 

Service before decdLng. whether to issue an acproval. 'I 
.;uld 'acprcCiate it if you would ad-zise 

YOU meteS of 

this ituati0n. 

n the r,at:e 	
of the FcrESt' . Cc isscn lcenCeS, a 

meeting' was held last week lth the Mature CcnservatLon 
to discuss the concerns of the environ en 

movement about these licenCes. 	
:ull and ocen debate 

occurred and both the EPA and NCC represEnta1TEs are 
bette informed of the other's views and reasons for the 

00stOnS 
adocted. I thirL it is fai± to say that there 

j 	
cenerl ageement anout the objectives (prevencnccu 

water olluc1Or from foreSt 	
.ct1;IitiCS çneraLly) , 

t1ll some misgivings about the extent of the chance that 

will be achieved y  icefls1flg and the tme:rame for that 
change. As the licence condit.iOr.S for water cualiY 

review' of the SEMC and audit crccesses are 

developeC these concerns should decrease. 	
This should 

occur by the end of'th1S year. 

13 
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On re-reading your paper I notedthe iteth on phosphates 
incleaning subsances. 	The Murray Darling •Basin 
Cornrission ' is examining the contribution 	of these 
substanceS to' total 'ohophorus loads in the Basin and the 	.. 
EPA has , put an initial paper to 	TZECC suoporting the 

• . 	coneoL 	of 	• renoval 	of, phosphates 	from .. cleaning' 
substances. The key issues are the need to re /e-.rather 

• 	than simply reduce the percentage phosphate â1thouh 
'thi will need. to be doneover a defined priod of time 
to allow re-formulation etc) and the need to ensure that 
the suositutes ir tre forrrulaco -  are rot LnemselfeS 
toxic to the environment. 	You should note that this 
issue needs to be oursued at an ANZECC .levl rather 'than 

• 	a NSW level because the clean1g.produccs are nationally 

The EPA Executive resolved recently to institute regular 

	

) • 	(quarter1y) meetings with the 'Environment mcvemen 	to 
orovice a 	opporturit! 	'- to excarce 	ieis and cscuss 
cas a'a issues. T".e idea was olscusseQ at t e ret1flg 

with the NCC last" week and the indication from NCC 
members 'was that . they believed' the dialccue would be 
useful T1e CC will be aporoacec c foall, i te re -  

• few days and will presably'contàct 'you soon after. 

Yours sincerely 

NEIL SHEPHERD - 
Director-General 



The comments from both groupings were very positive toward the 
possibility of good information exchange in the future through these 
meetings. 

2.3 	FORESTRY LICENCES 

A meeting of senior officers will occur this week to ensure that all actions 
required as follow-up to the issue of licences to the Forestry Commission 
are on target. 

Follow-up of the Oakes State Forest issue indicates that no further action 
is required from the EPA at this stage. The conservation movement does 
not appear to be taking action either., 

k= 

s R-Ft .to 

/ 

At 

.,CI.l¼..UIC4U¼Jp I 	I I .JI ,J 	I,I.I I 	I 	I.4II.? 	C41 	I IJIJI 117 	I %JI% 	U  I 	 I I I%II I IIII 

values). 

3 



3.10 	FORESTRY LICENCES - A separate paper is provided on this issue. 

NEIL SHEPHERD 
Director-General 

29 September 1992 
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SUBMISSION FOR MEETING - EPA 8/92 (14.10.92) 

AGENDA ITEM 6 - FORESTRY COMMISSION LICENCES 

PURPOSE 

To provide the Board with a brief update on the supervision of the pollution control 
licences issued to the Forestry Commission. 

B ACKGROUND 

As the Board has been advised previously, the EPA issued a series of pollution control 
licences to the Forestry' Commission on 7 May 1992 which permit, subject  to conditions, 
logging operations in forests covered by the licences. 

The pollution control strategy adopted in these licences involves the implementation of at-
source controls in the form of "best management practices" (BMPs). This contrasts with 
the more conventional water pollution control strategy of specifying effluent volume and 
quality standards or limits. We chose the BMP approach because the effluent limits 
approach is impracticable to both implement and enforce when dealing with an 
intermittently-generated diffuse source of pollutants which cannot be fully collected and 
treatedprior to discharge to receiving waters. 

CURRENT POSITION 

Having chosen the BMP approach, the EPA now needs to put in place a program of 
compliance audits and a review of the efficacy of the licence conditions, especially the 
BMPs. Agreement in concept has been reached with the Forestry Commission to a 
program which includes the following elements: 

training of regionally-based EPA inspectors in the operation and auditing of the 
BMPs specified in the. licences (viz the state-wide standard erosion mitigation 
conditions and the relevant regional codes of logging practice); 

formulation and implementation of a program of inspections by EPA inspectors of 
forests both during and following logging operations - these would be in the nature 
of audit inspections and would supplement, not replace, the monitoring of logging 
contractors undertaken routinely by Forestry Commission staff; 

initial review, and modification where appropriate, of the BMPs specified in the 
licences in conjunction with the Forestry Commission and agencies/companies sub-
contracted by the Forestry Commission for this work; 

water quality monitoring by the Forestry Commission as a new condition of licence 
in selected catchments in accordance with an agreed program of research to assess 
the impact of logging operations; 

conduct and publication by EPA scientists of a review of the literature on forestry 



BMPs; 

investigation by EPA scientists of the use of remotely-sensed data and river 
sediment analysis as techniques for monitoring BMPs and associated environmental 
impacts; and 

amendment of the licence conditions, especially the BMPs, as necessary based on 
the outcomes of the above research, monitoring and audit activities. 

A joint officers committee has been formed to oversee the implementation of this 
program. It consists of: 

EPA Members 

Dr David Leece, Director, Waters and Catchments (convenor) 
Mr Bill Train, Director, Major Investigations and Licensing 
Dr Ross Higginson, Manager, Catchments and Groundwaters 

Forestry Commission Members 

Mr Tony Howe, Manager, Forest Planning 
Mr Ross Smith, Manager, Management Audit and Review 

cDr John Turner, Director of Research 

Training of EPA staff will occur at a workshop at Eden on 13-14 October 1992. The 
workshop is being organised by EPA Senior Catchment Officers (SCO) under the 
leadership of Mr Maurie Matthews, SCO South Coast. EPA inspectors will be trained by 
EPA and Forestry experts and- will formulate a program of audit inspections for their 
regions. They will be shown good and bad forestry practices in a state forest and will 
undertake and audit inspection. 

The Forestry Commission and the Department of Conservation and Land Management 
(Soil Conservation Section) have almost completed a review of the Standard Erosion 
Mitigation Conditions (SEMC) following wide-ranging input from field operatives. The 
revised SEMC will be forwarded to EPA for its consideration shortly. 

The Forestry Commission for the past twenty years has maintained a series of highly 
monitored research catchments in six separate forest systems. It also maintains a network 
of water quality monitoring sites in all its forests. These are sampled routinely once per 
fortnight and additional samples are collected following storm events. These programs 
will be reviewed by the EPA and their continuation, modified if necessary to meet EPA 
needs, will become a condition of licence. 

The review of literature on forestry BMPs has commenced. The EPA's initial research 
proposals involving the use of remote sensing and GIS techniques, however; are being 
reviewed in the light of similar work already completed by the ANTi Centre for Resources 
and Environmental Studies (Prof Henry Nix). Initiation of this work has been deferred 
pending the outcome of the review. 

- 	 Page2 



RECOMMENDATION 

It is reccrnmended that the Board note this advice. 

CIL . 
NEIL SHEPHERD 
Director-General '0 Iq I 
EPA 

[wadIO07d.sub] 
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2.11 	FORESTRY LICENCES 

The Oakes StatQ Forest issue continues to simmer. John Corkhill has 
sought access to documents under FOl (including Board papers) and the 
EPA is also attempting to obtain a report •prepared for the Forestry 	4' 

Commission on the issue. There is no final decision by the EPA on the 
action it may take on Oakes State Forest. 
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EPA TECIrNICAL SERVICES DIVISIONAL REPORT - OCTOBER 1992 
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•Catchrnents & Croundwters Section * 	EPA me: with NSW Agriculture to discuss problem of on-farm collection and 
storage of sormwater run-off, and implications of release of such 
Stormwter. 

* 	EPA me: with Department of Planning to discuss procedures for the handling J 
of Forestry EISs issued under the Timber Industry (Interim Protection) Act 
1992 

Discussions were held with Department of CALM regarding modifications. to 
- 	Standard Erosion Mitigation Conditions (SEMCs) in Forest Logging 

Operations. 	 S  
* 	Development of State Natural Resources Policy by the National Resources. 

Program Coordinating committee for the State Catchment Management 
Coordinating Committee. 

* 	It is anticipated that the penultimate draft of the National Greenhouse 
Response Strategy will be circulated for finaireview in November. 

.5.. . . 	 . 	 . 	 S . 	 S 
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SUBMISSION FOR MEETING - EPA 3/92 (13.05.92) 

AGENDA ITEM I- 	POLLUTION CONTROL LICENCES ISSUED TO THE 
FORESTRY COMMISSION 

Purpose 

To advise the Board about pollution control licences issued to 
the Forestry Commission on 7 May 1992 in respect of logging 
activities which may pollute waters. 

Background 

On 18 March 1992 the Forestry Commission applied for a licence in 
respect of its logging operations throughout the State. 

Section 16 of the Clean Waters Act 1970 provides that it is an 
offence to pollute waters but not if the person is the holder of 
a licence and complies with the conditions of the licence. 

On 7 May licerices were issued for each of the 9 forestry regions 
in the State. A copy of one of the licences is attached. 

In particular, each licence requires the Forestry Commission to 
comply with the relevant codes of logging practice for each of 
the forests in the region. The Commission is also required to 
comply with the "Standard Erosion Mitigation Conditions for 
Logging in NSW 1990' published jointly by the former Soil 
Conservation Service of NSW and the Forestry Commission. Any 
pollution incident which may have been caused by logging 
operations must be immediately notified to the EPA so that 
appropriate remedial action may be taken. 

The licences are for 1 year and the conditions may be varied at 
any time. It is proposed, for example, that a further condition 
will be irr.posed concerning the monitoring of. water quality to 
test that the conditions of each of the licences are effective 
and being complied with. The licences only apply to the Forestry 
Commission. Logging contractors will have to apply for their own 
licences as, for legal reasons, the EPA is unable to issue a 
licence to a person who has not applied for it. 

Reason for licence application 

Although the Clean Waters Act has been in operation since 1970, 
this is the first time the Forestry Commission has applied for a 
licence. Recent changes in prosecution . practice and in the 
legislation have undoubtedly prompted the Commission to make the 
application. 

.2/ 



-2-- 

Under guidelines issued in 1959 by the then Premier, Hon. T J 
Cahill, .M.P., government departments could not prosecute other 
government departments. That prohibition was lifted in April 
1991 when new guidelines were published which recognised that 
there would be instances where the prosecution of government 
departments would be appropriate. 

Since the commencement of the operation of the Protection of the 
Environment Administration Act on 1 March 1992, members of the 
public, as well as the EPA, may, in certain circumstances, 
institute prosecution proceedings and apply for restraining 
orders to prevent breaches of environmental laws. 

These changes together make for increased vigilance in respect of 
compliance with environmental laws. 

Issue of licences 

In issuing each licence to the Forestry Commission, the EPA has 
attached conditions designed to minimise any pollution of waters 
which may be caused by its logging operations. As mentioned 
above, the EPA has the power to review and vary those conditions 
and the Forestry Commission is aware that this will happen. 

The issuing of the licences has provided an opportunity for the 
EPA to rec-uire the Forestry Commission to develop effective 
pollution control programs for its existing logging operations. 
Of course, this may take some time but these licences represent a 
start •to that process. 

The licences have also provided an opportunity for the EPA to 
require the Commission to immediately notify it of any pollution 
incident. As noted above, this will enable prompt remedial 
action to be taken under EPA scrutiny. 

Finally, it should be noted that, although the licences only' 
apply to the Forestry Commission, each licence requires the 
Commission to impose pollution prevention conditions on logging 
contractors who are granted forestry licences under the Forestry 
Act. 

Rec ommendat ion 

It is recommended that the Board note that these licences have 
been issued and the conditions which apply. 

NEIL SHEPHERD 	 7 
Director-General 	S 
Environment Protection Authority 

DC/af 	- 



POLLUTION CONTROL LICENCE 

POLLUTION CONTROL ACT 1970 

Licence in respect of section 17A(b) 

In pursuance of section 17D of the Pollution Control 
Act 1970, the Environment Protection Authority 

grants the Licence set out below. 

Licensee: 

Land covered by Licence 

Activity covered by Licence: 

Date of Licence: 

Duration of Licence: 

The Forestry Commission of New 
South Wales 

Land in the Batemans Bay Region, 
being the land described at the 
end of this Licence. 

Logging operations as defined at 
the end of this Licence. 

1 year from date of Licence. 

CONDITIONS OF LICENCE 

1. 	(1) The Forestry Commission must carry out logging 
operations covered by. this Licence in accordance 
with the relevant provisions of the Codes of Logging 
Practices prepared under the Forest.ry Act 1916 
applying, as at the date of this Licence, to the 
land. The relevant provisions are those which will 
prevent or minimise the pollution of waters. These 
Codes include: 

(a) Code of Logging Practices - Native Forest Areas 
- Batemans Bay Region 

Fj 
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POLL UTIQI'T CONTROL LICENCE - BATELNS BAY REGION 

(b) Code of Logging Practices - Conifer Plantations 
- Batemans Bay Region 

(2) If no Code of Logging Practices applies to the land, the 
Forestry Commission must not carry out logging operations 
on the land except in a manner generally in accordance 
with the relevant provisions of a Code of Logging 
Practices under the Forestry Act 1916 approved by the EPA 
as appropriate for application to the land. The Forestry 
Commission must not carry out logging operations on the 
land until the EPA approves a Code for application to the 
land. 

	

2. 	(1) The Forestry Commission must carry out logging 
operations on the land in accordance with the 
"Standard Erosion Mitigation Conditions for Logging 
in NSW July 1990", as amended from time to time, 
published jointly by the former Soil Conservation 
Service of NSW and the Forestry Commission. 

The Forestry Commission must notify the EPA about 
any proposed amendments to that document. 

Those amendments do not have any effect for .  the - 	purposes of this condition until they are approved 
by the EPA in writing. 

	

3. 	The Forestry Commission must comply with any special site 
specific conditions agreed to by the Forestry Commission 
and the Director-General of the Department of 
Conservation and Land. Management concerning additional 
soil conservation 'works to be undertaken in carrying out 
logging operations on the land. 

	

4. 	All matter and substances on the s i t e of logging 
operations must be handled, moved and stored in a proper 
and efficient manner for the purpoâe of preventing the 
pollution of waters. 

	

5. 	The transport and storage of fuel and the re-fuelling of 
equipment must be carried out in a manner to prevent the 
pollution of waters as a result of spillage. 

	

6. 	All servicing and repairs of equipment must be carried 
out in a manner to prevent the pollution of waters.' 

	

7. 	Hazard reduction burning must be carrie'd out in a manner 
which preserves all filter strips to the greatest extent 
practicable. 

	

8. 	Bark removal operations must not be carried out within, 
or within 10 metres of, any filter strip. 

2 



POLLUTION CONTROL LICENCE - BATEMANS BAY REGION 

9. 	Stripped bark must not be placed within, or within 10 
metres of any filter strip. 

10. 	(1) T.-ie Forestry Commission must notify the closest 
Ragional Office of the EPA if it becomes aware of 
any pollution of waters vhich may have been caused 
by logging operations and the pollution: 

makes, or may be reasonably expected to make, 
those waters noxious or poisonous; or 

makes, or may be reasonably expected to make, 
those waters harmful or potentially harmful to 
the health, welfare, safety or property of 
human beings; or 

:c)Pakes, or may be reasonably expected to make, 
those waters poisonous, harmful or potentially 
harmful to animals, birds, wildlife, fish or 
other aquatic life; or 

(d) makes, or may be reasonably expected to make, 
those waters poisonous, harmful or potentially 
harmful to plants or other vegetation. 

The Forestry Commission must notify the EPA not 
later than 24 hours of becoining aware of the 
pollution, or if this is not practicable, as soon as 
practicable after that time. 

The Forestry Commission is to be taken to be aware 
of the pollution of waters if an employee of the 
'Commission at or above the rank of District Forester 
is aware of the pollution. 

11. If the EPA so requests, the Forestry Commission must 
provide a written report to the EPA about pollution 
notified to the EPA under Condition No. 10. The written 
report must be provided not later than 21 days after the 
request. 

12. Any licence issued by the Forestry Commission under the 
Forestry Act 1916 which authorises the holder to carry 
out any logging operations covered by this Licence must 
be issued subject to conditions which require the holder ' 
of the licence to comply with Condition Nos. i-g of this 
Licence in the same way as the Forestry Commission must 
comply with those conditions. 

13. The Forestry Commission must monitor compliance with the 
conjtions referred to in Condition No. 12. 
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POLLUTION CONTROL LICENCE - BATEMANS BAY REGION 

14. Copies of the following documents must be made available 
at all district offices of the Forestry Commission within 
the Batemans Bay Region for inspection by any person and 
must be produced on demand to an officer of the EPA: 

this Licence; 

- the Codes of Logging Practices referred to in 
Condition No. 1; 

any approval given by the EPA under Condition No. 
1(2); 

- the document entitled "Standard Erosion Mitigation 
Conditions for Logging in NSW July 1990" as amended 
by amendments to that document approved by the EPA. 

Nothing in this Licence permits logging operations in 
contravention of the Timber Industry (Interim Protection) 
Act 192. 

Definitions: 

"EPA" means the Environment Protection Authority. 

"land in the Batemans Bay Region" means the land designated as 
being within the Batemaris Bay Region under the' Forestry 
Regulation 1983 as at 18 March1992. 

"logging operations" means: 

the cutting and removal of timber from land; 

the provision of access roads necessary to enable or 
assist the cutting and removal of the timber; and 

hazard reduction burning carried out on Crown-timber 
lands within the meaning Of the Forestry Act 1916. 

"pollution" has the same meaning as under the Clean Waters Act 
1970. 

NEIL SHEPHERD 
Director-General 
Environment Protection Authority 

I 
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1. GEEAL 

(i) 	
The Co0  for miti.atio,

and forest operations of erojon shall apply to all controlled by 
th Catce Areas Protectj0 Board an the F 

Wl 5outh aes. The catch ment  Are.,orestry Commissionof
Protej0 	&r aUthorjz 

these Orj0 	nd 	provjj08 of 	
21 of the Soil 

COnGervation Act, 1 93$, 	0 Fores 	
Of N SoUth 

• 	
Wale, ercj 	ntrol f these 

opratj 	o 	cn timber 
lan under 	Ovisioni 

of th Foreay Act, 1916. 
The pe 	authorjz by the Cat 	

ea Protection board shall •ua that all 
aCtjvjtj5 

conat with the logging Operatj0 on the Authorized area 
 m njer that e.rQ$in in 	 b conducted in such 

gi 	
a

Any 

not aq 	end ha1i Carry out v by the Catent xr q., its nom-Inee with a viw to Minimizing Protection BOard or 
or preventing 

ma J or   
NotwithAtandinathe foll,j 	

Conditio, in catcllt5 of WAter storages 
and in areas where the erosion hazard so arraea, rentrictiong

on the 	thod 	intennity of all forest Operations Ay 	
. 

be 	 by the the Te 	 Catcent Area* 
wij the provjai05 

or 	 -, 	28iOn 
of q south Wales o their- 	

pejv authorities 
No lj QPerations Shall take 	

100 metres of the top water- lv of y 
jo 	

pl 
water 

Vithi
$tor e  

o tee 5hall be de8troy,  
prencred Dtree as lopp or topped within 20 metrg of e 

	d,fjne4 under th Wate Vjtht 	 r Act, 1912, 
ction 

My burning as 5ojated 

'ir Act, 1949. 	

with 
lo-Wgingr oper Ions ahall he carried out only in ac

cordance with the provisions of the 8ugh 

Any
1"140n'ng

associated with the dentretj0 of trees shah be carrj 	
ou only i Accord5 with the 1,Q2tjgjdea Act, 1972, or any Other leg 

islation 
govsnjnq the use Of pestjcjd3 within the area of Operation of 
this PermitIAUthOritY 



2. 

('jjj) These Cortdjtjo 	hll 	ly to the use t- 
 

ro eonarctjo o 
and trckø on a.ny land adjacent to, and for the purpoe 

of act-iVity On, land on Which the logging or forest operation, 4* controlled by the CAt - t Areas P-Otdction Board or the 
Foret.ry Cot&jj0 of New South Wa1e, fubject to thu 49ree0 

of the holder of that adjacent land. 

(ix) 	
If in theOPPlicationor inerpretjo of theae Conditjo 
ther4  i any doubt or eorftiajon aa 

to either co1pljt 'with the terms of a clause or with th. int
ent of the Condjt!o a a whole, the fol1,j 	Offjoer shall deterdne whh 	the  actior taken or propo 	is in accorce with the intent of thee. oondjtie 1  

(a) the 4ppropri..1 tegi0ri, Foreoter in all 	 Wher. 
the operatjo a.re uxdar the jrindjctjon of the ror e& try  

() thg Appropriate 1egioJ. Dlxector of 8oi]. Coner.ptjon in 
oth 	than thone in (a). 

2. cDIIoq FOR LOGGING 

2.1 	adin 

1oac1sazd  mi-nOr road.s  shall be 1cAt4 where practic.b1e on ridge 	They shall not intri.tde into filter strip5 be!de 	ra except where the road crosee the stream. 

2.1,1 Road s  

	

Ci) 	
cds shall be properly formed, and they shall be gravelled if the density of traffic io '.'arrants and this is np.Qcifj 

All batters ahaj.1 be construCted to a Gtable slope. 
COnso1jdatjo may be neCess.y on fill1 to ininJ.ze 
subsequent nlunpjng and ero;jo of fill battere. 
R ior of batte,r ay be required on some roads, 
and thin ehall be carried ot when specified, 

Adcquate pipe dr&i 	ha1l be provided In roads con- istat with 1oud engineerj 	practice so that ero- gj 	
of the road surface and table drains is 

mjnjnjd. 	Pipen should discharge water onto 
undjsttbcd vegetation. 

	

(iv) 	Tho use of borrow pits for the provision of extra 
matzjl during road conJtructjon should be kept to an 
absolute mjnjjnu. Where use of a b,=rcw pit ill un-avoidable, topaoll shall be Stockpiled and sub-
sequently replaced to aid revegetatjo. The bottoma 

.1 



3. 

of pit.z should begraded and levelled, sides ahould be 
.battcred and shaped to conform to the surrounds an 
th4 replaced topsoil fertilized and aeaded whera 
eceesary to entablish a ve9ettivo cover. 

Maximu grades on rcad.j shall be kent balcW 10 
degrees. 

Bridges and cii.vt5 on roads ihall be doaicne to 
tnemi.t peac dish&rges consistent with the aandard 
of road. Bridga Ipproaches shall be etsbiljzed and 
revegetate wherQ nece5ry folling conBtruction. 
culvert outlets ehould be located or designed to mini-
mize scour and erosio. 

Xadiately after oparations have ceased on roads 
vhieh have been damaged and on which use is to be per-
.anently or temporarily discontinued, th e  drage 
shall be repaired by rs-rading, or if conditions ira 
too wet for this to occur, ttmporary cross banks shall 
be constructsd. In this latter ir tance, ra-grading 
shall Occur as  GoQn as conditjong alle,. 

MAintenance grading shall be carried cut only where 
necessary and didturbWnC 6  to vegetation ahould be 

2.1.2 Minor Ptoau  

(i) 	Opezationg ahall be planned eystematic&lly go that the  
nuthr of roads open at any one time will be kept to i 

Inimum. 

hherever the type of operations permit and aa far ag 
practicable, minor rc.ad.s should be Co truct*d with 
cross fall drainage. 

• (iii) 	Inmediate1y after the logging operation hiø ceaead in 
any section (evan if it is planned to use the road at 
any time in the future) the road shall be drainad by 
cross bisks unle;s othezyise specified. The channels 
of these banks must be constructed with a minimuzi gra- 
dj.nt sufficient to erisu.re that thare La Adei&te 
lateral drainage onto the 	rounding vegetation. 
Cross banks must not direct water directly onto other 
txacka or roads. The exitg of these banka must allc, 
water to esCape readily from the road. The spacing of 
these bnka will depend on the grade of the road and 
on the erosion hazard. tJnless otherwise specified, 
bank spacings to be employed are those in the Tabla 
under 2.4(1). 

For any operation the height of the cross banka nhall 
b. specified. 
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(iv) 	Izediat.1y after operations have eeaed on minor 
oai the surface material shall be replaced as far as 

practicable, and the roads shall be drained by banke 
unless othexwiae epeeifie. Seedlnç and/or fer- 
tilizing of minor roads shall be 8,P6ci!ied where rteceBsary. 

• (v) 	The us* of bOrrcw pits sho1d be kept to an abaolutt 
inimu, and if eiiployed, should be dealt with at 

wider 2.1.1(iv). 

	

(vi) 	Minor roads &•iall not cross fitX6&jWj which are running 
tmlss a cauay, br±dge or pipe culvert desigrid to 
transjt peak flcwu has been provided. They m.ay cro;e 
ream beds which ere dry via cau91ays, temporary 

cul7ert3 or taporary log crossings provided there is 
injr.al dizturbnce to the surrounds. At the cols- 

tion of operat.jor.g, the sites of teporry crossinge 
Mhall be restored as closely as possible to their or-
ginal ccnditio. 

	

fl (vii) 	M ladng-o" on minor roads ahall be pertted only 
where damage is mini.al and bsegunt dralnago and 
repair is possible. Each "bla .ng-of operation ut 
be specifIcally approved. 

(ijjj) The use of minor roads shall be minimized during wet 
weather. They should carry no traffic at timeg when 
there is runoff fon the road surface. 

2.2 Pilter Strip 

. fi1tr strip shall be retained on a stream or d inage lIne 
where its catchnt area exceeds (at st) 100 htotares. moth the 
width of filter ntrip&ncl the catchznt area may be varied if, in 
the opinion of the Forestry Coniion or the Catchnent reae 
Protection Brd, ebape, eroaon hazard or strears condltone so 
werrant, in which case 4 idth and area shall be specified. 

2.3 Felling 

No tree shall be detiberateiy or neglIgently felled into a 
atrean within a filter atrip, except as prOidcd in 
2.3(u). 

In conifer filter strips, trees may be felled into a etrea 
when approved by the supervising officer, eo as to avoid 
poesible later windthro.,. 	Approval will only be given 
where the tr6 6 can he reuve with minil disturbance to 
the atrea.rz. 
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5. 

CwnS of conifer trees felled into atxreaAs must be removed 
and such rmcv&l must result in minimal disturbance to the 
bed and banki of the stream. 

Troesmay be felled into or within a filter strip, with the 
exception of theee planted within the filter Strip after 
2Sth Mty, 1983. 	Extraction n.aehinery shall not enter a 
filter *trip to reve logs, except that in conifer Plan-
tations with conifer filter strips, ext.raction m.chinery 
ay enter the filter otrip to within S Uttres of the bank 

of the gt_- tam with the authorization of the nuperviing 
officer This a.ithor:ation shall only be given where 

chinery is not likely to cause damage to the soil curface 
of the filter strip and tho bed and bank of the stream. 

Logging operat±ong eh11 be carried out ao' that there is 
inil disturbanc, within any drainage line. 

In conIfer plantations, wherever possible slash shell be 
*tained on extraotion tracks and harveating machtnery 
shl1 operate over it. 

2.4 Snigging and Timber Etraction 

(1) 	As fs.r as practicable anigging and tImber extraction shall 
be Uphill. In any event, dnhLll movement of timber shall 
no be practised in arikas with high e.roion hazard or as 
pccIfied. 

(ii) 	The drairtage of snig or timber txtractiQn txacks shall be 
carried out in the same way as for minor roads. The helcht 
and spaeing of the cross Sank5 shall be specified. The 
follo,ting table Bhcws the maxi=um bank spacIng reured f o r 
each grade and de -ee of erosiort hazrd These maximun 
spacings may be varied where diff1c'.lt or Inappropriate 
drainage d.ie,.osal areat are encountered.. Any veriaion 
requires the concurrence of the Regional Director of Soil 
Conservation .................., or bli/her re2resentetiva. 

GRDE 07 ENIC TRAcX, HXTRACTICt4 
RAcx OR MINOR ROAD 	- 

- 	 ffZIGI' 
(MSTRES) 

MAX IMtJ} SPAC INC 
(rrRES) 

Degrees 	 Percentage 

10 	 18 0.5 70 
10-15 	 27 0.5 50 
15-20 	 27-7 0.5 30 
20 	25 	 37 — 47 0.5 15 
25-30 	 47-57  

Wrtere there is a high erosion htaxd, the grades of einig track 
extxaction tracks and minor roads shall be limited and shell be 
ipecified accordi.ng to the erosion hazard, and in any event shall 
not exceed. 25 degrees. 	where the erosion ha:ard is less, 	the 
gzade shall exceed 25 degrees only where •pecifie. 
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6. 

As fa as is 	 slash shall be r6tained on extraction tx&cks, timbz ex&ctj 	by walk-over tech-. be used, and the contructjon of snig tracks ehalt be 
MinizLized. In any event the use of a blade ehal]. 

only b. PtX-ttted for removal Of uoil from a snig or timber 
extraction track during initial track contxtjon 

and du.rin9 track ttajna. "Blad1ng-off hall be 
pQrmte.d only where track damage is minimal and 

and zepair is potnible. Each "blading-off" operatLon muat 
be specifically &Pp.-OvQd.  

(iv) 	
Where there is h±h erosion hazard, anlgging and extraction 
of timber from 	with slooes over 0 degree shall not 
be permitta if track construction jg required 	Where 
there is less Grosion hazard, nigging and extracticn of 
timber from e.re with alope Over 35 degrees shall not be 
parmit if track const1ctjon i required. Whz'. Ieci-f1clly 

approved by the supervising officer, tracks may be 
on slopes in excesø of these limits where it is rsceuary to traverse these a].op for short distanca9 to 

enable timber to be "tracted from areas of lesser slope 
(y) 	

Enig or timber Oxt-'action txacks shall not crc 	the beds 
of streaxn wIthout appljtjor of the aaeConditions which 
apply to minor roads, 

Snig or timb: extraction tracke shall not intrude Into filter etris, excat aa provi'e for in 23(jjj), 2.3(j), and 2.4(v). 

he .ise of ni9r or timber extraction tracks In wet con- ditlong ihsl be minim.jzed. 

?sa fax as practicable surfac, material shall be returned to the track immediately after 105ging ceases on that track to aid in revegetation, and at the same time croesfall 
drainage shall ho r -establjshed. In ci uz-,4tances Where 
it is considera necessary the method of revegetatlon ahall be 5pecifjd. 

(jr) 	In th. çg of "outr" extraction tracxs in plantations, drsinag shall be carried cut when nec.aaary and as spe-
cified. 

2.5  

(1) 	Leg duti shall be located as far as practicable In accor- 
dance with an uphill extraction pattern. They shall not be 
located closer than 10 metres from a filter strip or 
drainage line. 

(ii) 	When ung'ravelled dumps are constructed and unless otherqlaa  
specifi,, topsoil is to be stOckpi1d in a recoverable 
position, and either - 

V. 
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7. 

() UOZ 
temporary termination of logging, where further 

•oqig is contcpIeted in the near future, the durne 
are to be levall4 unless otherwj 	authorized, o that ruroff is dfrected onto surrounding 
VePtAtion and ripped where 9POcified, or 

(b)
UPOrl completion Of 10grging the dumps ar e to be 
levelled uilesa cthej,jse authorized, drainad 

Co that z-unoff i directed onto surrounding vagQtj, and the topsoil epr.a •vniy over the dump. The dump shall be revegItj and/or ripped where specifi ed.  
Gve3 	

d:umps shall be ftAined &ring and npon c omplet ion  of logging so 
that riiof  is direted o vegetation. 	 nto Surrounding 



STANDARD 	StCV MXTIGATI CbTXO 

-. 	 LOxRy OF TERMS 

LTUNZ, 1984 

BLADINa OFF  

The reval of su.f ace soil from a $nig track or road in order to expose a drier and/or firmer gttrface to .tllq its use by w4.chinery. 

CROSS BANX 

A hump of earth 2cOnutctgd across a srLig track, outrew, log dump or 
road so that watar 12 effectivaly diverted from It. Waste thaterial 
auch aa 'ba.rk should not be used. 

RAtNALZ LIRE 

A pasaga along whIch water concentratee and fl.ts tards a etrearn, 
drainage plain or aamp intermittently during or folltng rain. 

In this document refers to accelerated erosion due to fortgt op- 
tions. These conditions aIm at rainjjzjng any acceleration of natural erosion. 

!° 	A2A 

The suscep€ibility Of a-n Area of land to the prevailing agents of era-
eion. It i dependent on a combination, of clImate, landform, ioIl 
erodthility, l&nd use and land management factors. The rankIng of lcw 
to high exocion hazard depends on the degree of eeptibility to 
these pravai].ing agents of erosion. Within protected lands, thare is  
a high degree of consistency within each of the factors of climate, 
laMform, land use and land management. The factor which is the most 
variable And has the greatest effect on e.rcsion hazard within pro-
tected lands is soil erodibility, which in related to parent material. 

FXLTR STRIP 

Strip of pera.nerit vegetation at least 20 m wide along each aide of a 
drinage line or banks of a etrea-s to retard the lat.r*2. f1r.W of 
runoff water, causing deposition of transported material and thereby 
reducing sediment moveent. 

The carrying of logo  fully aupported off the ground by vehicles, from 
the point of felling to the log duaps. 



2. 

LOG DJ1 
-S 

Areas where frot products are a oeinblod prier to loading cii truck.. 

MACOR WATER SORJtE 

). dam cotriicted for pthlic irrigation or tvn water i.ipply or of a 
iz, of that order. 

)tINOR 1M 

In this docuuzent refers to t discontinuously tsfficable route that is 
constracted for a short term opecifie purpose, e.grs for timber haul&gs 
from locj dump or for accojas durin9 clearinr, and is used at most 
intermittntly. 

OUTROW OR STRIP ROW 

A corridor of trees felled in plarit*tiona in order to allcw trv1, 
pcceosin, sniging or foiwarding fuztctir. 

PERMNT CLEARING 

The deotruction of trsas for a land use Other than coterciaL tirnber, 
barana grcoing or orcharde, such as pasture or agricultur.. 

3?RSCRD_TREM4S 

R1ver, creeks, effluenti or lakes which are listed as 'prGcrbed' 
within the provisions of Section 260 of the Water Act, 1912. 

ROAD 

In this docunt refttrs, to a permanently traffible route which is 
mtintained on øomne rular basis 80 that it is gorerlly available for 
use. - 

RUIOFY  

That portion of the precipitatIon on a ctohment area that fls from 
the catchmnt past a specified point. 

SWIGGING 

The pulling of logo, either wholly or partly supported on the ground, 
from the point of felling to the log dump. Whe1d or tracked 
vehic].ea are the most cocn form of traction. 

SNIG yRAcK 

). txecc along which timber is aniggd. 



3. 

T.ZAM 

A dfir1ed route, with cleazly i<entif led be& and banke, along which 

water fla continuously or intermittentlY tar5.* another (normally 
larger) atreai, river, lac.a, gea, &rainage plain or other outlet. 

!!01 	
R.IN 

The deStruction of treeg for the planting  of ootercial timber, .bna-

nac or orcharde. 

TWER 	 JCiIQ1 TRACK 

A ro'.ta used for transport of log3 from the point of felling to the 

.og &mp where no ; part of the log is in contact with the ground. 

REE 

A perennial plant having a 3e lf-aupportiflg woody mAin stem or trunk 

which '.jgually develops woOdy branches. Tree, in Section 260 of th 

Water Act 1  1912, includel sapling, 8hrub and scru.b in this definition. 

WismaRow 

A tree which has f&llen as a result of natural forces. 
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1.12 Trs.a &h a lt rm t bi u1t,4 4LGross ro&*, tracka, (1nhing 

ro;d b&tt.ri, tzblu drSint and Invarti of driIn 

ltrctura&), or othp 	fovsnti or ItrUCtijr$ t,is 

iuthors.d by the C*ufon. W.ir..auoh trfli irs fqT$4 

Und4 f •vt)otity, U. tr..a tog.tha, vikh i3*.o;titl4 saI 

and dsbre s4t11 b.s r.inoy.d 13 ioør $1 Dr.tclb1s md 

rp.ats s?f*rtm4 tv4dSts1y. 

7. 

7.1 	All o tkraticn3 2l ti WfItC Out In such s wannir as 

llIñtJflI&, 	dIurunCl, wtir  Pollution and  

*iorisii,t1 	 onmrmfly. 	Oiatjrarucs o 

71,53 not dsIiratd at frt.r stri stoj7d be affcrdo 

poc1ml oeott C t i on, and o n COmOl etlon of :.sr&8Ians 

croith;m of dry jtraam by rmlncr roodi of Ii 

Jua11 have V'.4 57t4t of the c ec s0eic r88tOrd to its 

or11nai coniticru as dosaly is 

4-nig tracV. ccnbl. r ~.jtlam is not Ooru.ittad an  m15  1,w4r 

3$. (30' r ut!h Cro.t3uu .45$r utu'azm mo.ci1iei1y 

4thor 1  tad, 

cu sn 	tracks shall not •uu:80 2 4  0I2Z 

i*df7cal1y muttor1mi4. 

7.4 	$vchoMcni Iogirç l'Jn4ru 	not .ut.r fl7tsr atric 

,mOtpt to crov i ds icceim fOr jf'Oyid c rossing Ceirts o f 

- 	 dr&ina's ljm6 S , 

'.5 	Wr.rs poantblv, Su?'fmcb ieomtstior a11411 not b. reOvld 

((Om snig tu'mc,. and 61 tir Ii Is 001*10I in11n mO 

bu ui'uil. 

7.8 	871n Off on minor roads and mn 	trmca Is rh1bt 

un'u,$$ iuøctf1&IIy suthorl,od, 



7.7 	Co11t'uetn of & - ig tracku will $1. • m'nlgthg 

to r4tjinsd •ta, including ragn.raln 

7, 	Snggtn lroii 0 £log fad, or trali will r,ot be 

peta ox"Ot 41 tctnori*u by tl, Ctaajpr, 

7.9 
	H ""S"nil plan seoa 3hifl be worked in . sy s t omat i c  

Is d1roctad by a Forest Offiest, to ,iuri that i 

mtn1ae fltb.r of VIA tracke and duta are wrt.e at any 

oni time. 

1.10 CraIrt 	af smig trkcks And mincr roacs , Ot?er than 

irar,,nt fire tr11e, aPfl b4 Carried out In cortfrity 

wIt.n the Sondard Erosion WitiqAtIoA CnSiog, The 

rl,ir.cf fr.qtj.rta, of eriIr.c 	tinti wi,I be 

Oii.ribed t h e r41tIn  0 1 46. 0rafnoe 2hi1 be 

carrIed Out pro jelijilv9ly on each trick upon Ccwto),tio 

of, or tImpoeary 44$8tIOn of, OperatIons. 

1.11 Of nA?e of fira traIla or non pts .3th4e eosot *hafl  be 

by ereaafall (ct'.)1) drsIna9 or, wh.re rue o#f 	(ifQ 

be O rAii5, by ODen croa& draIm. Workj JMAIJ be 

wtp4rt.i.,t1 In con'Qrmity with the %Uldalir.45 of P);nntnç, 

Canatruction and Xaintenanep of Tt'i1 <iaj', io 

jointly by the Craiion and tM 9011 

7.IZ Lo di &.'t&lT be )ocateø at *4Ifi,d in ti'.s haruat1gt. 

p1n and iP517 AØ% be located dour tPri 10 #Ateb& fro,  

fIlth' it-to or druine line. The 1c:&ton of udd1itt 

or 61t,irr.iv, d,.rpa rat.jlri 17$cIfcc a.OrovaL 

?.ij Oump aie will be minlyti t5 suojoct to  ufficient 

ooiro Ion;. 

7,14 On cortlat'o' of oc.rattor,t dur.pi are to be dr;lne4, 

rtpted if d$reeed and urtl.as othar-wila outhArlild shall 

be levelled ano l't.v* itockptled tiafl rilacsd, 

.lS Un1, 	1'ervi3O 	 the C,eulatsc.n.i,4rK- 

accumuI4'.51 ar. 'c'odaidi or  Ojr'O shl Ae either r.fe4 

to the .'aa', floor and dl3parxid or bu,1•d In a l?anr.r 4 

to not creat, a fir. PlAZArO for rataIn4j trail. 

7.15 LOps raAuIr1n In:pocione at dumb it'll be left in • ia 

poiltlon. 

7.17 In lnto$rotA o;orotiosls. product 3o2rogation will be as 

b1. tto CnSiIon'i amp.r'I,or. 

lIb 

 

Lola ar.ocmcs wIll be cortatrijc'jd *o that they are itabla it 

O3e no r1.k to tho3e worklne in the dx.p eraa. 



4 L'4 

New South Wales Government 	t, 

Environment Protection Authority 

Woolf Associates Solicitors 
10th Floor 
82 Elizabeth Street 
SYDNEY NSW 	2000 

Level 20, Westfield Tower 
100 William Street 
EAST SYDNEY NSW 2011 

Ourreference: E01344 

YnLir rnfrne: 

Contact: 

Te!ephone: (02) 368 2883 
Fax: (02) 368 2855 

Dear Sirs, 

Logging Operations in Oakes State Forest 

I refer to your letter dated 24 April, 1992. 

Thank you for drawing this matter to the EPA's attention and for 
providing copies of the consultants' reports. 

The situation will be investigated and a decision on the 
appropriate course of action will be made at the conclusion of 
that investigation. 

I note your advice that your clients will take appropriate 
action in the Land and Environment Court if the EPA decides 
against that option. You will, therefore, be advised of any 
decision as soon as it is made. 

As you are aware, however, your clients do not require the 
consent of the EPA to apply to the Land and Environment Court 
for a restraining order pursuant to Section 25 Environmental 
Of fences and Penalties Act 1989. Your letter indicates that 
your clients feel they have sufficient material with which to 
approach the Court. If this is so and you wish proceedings to 
be commenced urgently, your clients need not await the EPA 
investigation before taking action. If you adopt this course of 
action, could you please forward a copy of the application to 
the EPA pursuant to Section 25(4) Environmental Of fences and 
Penalties Act 1989. 

I note in the letter from the Forestry Commission to yourselves 
dated 21 April, 1992 an urgent investigation had been arranged 
and logging operations suspended. I also note the suggestion by 
the Forestry Commission concerning the advantages of alternative 
dispute resolution procedures. 

.2/ 
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• Could you please advise your response to this suggestion and 
whether you feel it may be of assistance if the EPA was involved 
in any way. 

Yours faithfully, 

NEIL SHEPHERD 
Director-General 

DP/af 



Environment Protection AuthoritY 
Dr H. Drielsma 
Forestry Commission 
Locked Eag 23 
PENNANT HILLS NSW 

Level 20, Westfield Tower 
Of NSW 	 100 William Street 

EASTSYDNEY NSW 2011 

2120 
Our reterencl344/2 

Yntir rnfrnce: 

Contact: 

Te!ephone: (02) 368 2888 
Fax: (02) 368 2855 

Dear Sirs, 

Logging Operations in Oakes State Forest 

Woolf Associates Solicitors 
North East Forest Alliance 
breaches of environmental lai 
compartments 168, 169, 170, 
I enclose a copy of that 
comment. 

representing John Corkhill and the 
have written to the EPA alleging 

qs by Thora Sawmilling in respect of 
172 and 173 of Oakes State Forest. 
letter for your information and 

Included in the material from Woolf Associates was a letter 
dated 21 April, 1992 from Mr Ireland to that firrt indicating an 
urgent inspection of the area would be undertaken by independent 
experts from the Soil Conservation Service. Could you please 
advise: - 

the results of that investigation; 

whether road construction operations in the area are 
continuing; and 

(C) whether Woolf Associates have agreed to use alternative 
dispute resolution procedures. 

Could you also advise whether compartments 168, 169, 170, 172 

and 173 of Oakes State Forest are part of the Macksville 
Management Area or, if not, what Management Area they fall 
within. 

Your urgent attention to these matters would be appreciated. 

Yours faithfully, 

NEIL SHEPHERD 
Director-General 	

DP / a f 



Environment Protection Authority 

TO 	DIRECTOR-GENERAL 	 DATE 12/5/92 
VIA DLS 

ED-PEL 

FROM 	 FILE MANAGER LITIGATION 	 E1311 

SUBJECT 	LOGGING OPERATIONS IN OAKES STATE FOREST 

PURPOSE To inform you of the current status of this matter. 

STATUS 	1. 	A report has been received from Mr Greenbank, 
Grafton Regional office: see Annexure A. 

This report has been discussed with Peter Yates, 
A/EDO, and a copy of my written advice is 
attached : see Annexure B. 

C, Mr Greenbarik is on leave till 13 May 1992 so 
there is no estimation as to the length of time 
he will need to prepare the supplementary report. 

Woolf and Associates Solicitors have been 
informed of the most recent developments - see 
letter attached from your signature. 

The Forestry Commission has also been informed of 
the current position - see letter attached for 
your signature. 

RECOMMENDATION 

It is recommended that 

You sign the attached letters; 

Note that no further assessment can be made until 
the supplementary report from Mr Greenbank is 
received. 

,DORELLE PINCH 
( 	Manager Litigation 

dp/kf 
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SUBMISSION FOR MEETING - EPA 5/92 (14.7.92) 

AGENDA ITEM 10 - DIRECTOR-GENERAL'S REPORT, JUNE/JULY 1992 



- 	.. 	
H 	 •1• 

2.6 	Forestry Licences 

A meeting was held with the Nature Conservation Council and affiliated 
organisations about the forestry licences. There was a frank exchange of 
views, with both the NCC and EPA representatives gaining an 
appreciation of the concerns of the other. 

A verbal report on progress with licence condition research and the 
investigation of the alleged breaches of the. Clean Waters Act in Oakes 
State Forest will be given at the Board meeting. 

2 
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2.8 	National Environmental Law Association Conference - 
Paper by Sue Salmon, ACF 

I attended the NELA Conference for the first half day. The topic for the 
first day was essentially the establishment and workings of the 
Commonwealth and NSW EPA's. Clearly, it is far too early to make any 
useful or accurate comment on the performance of either of these EPA's. 
However, that didn't stop anyone commenting - either for or against! 

Attached is a copy of the paper given by Sue Salmon of the ACF. Also 
attached is a copy of a letter to Ms Salmon on a couple of the items 
raised in her paper. (Annexure 3). 

wvr 
 ltr J 	,- 

3 



NEIL SHEPHERD 
Director-General 

6 July 1992 

Atts 

4 
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ENVIRONMENT PROTECTION AUTHORITY 

SUBMISSION FOR MEETING - EPA 7/92 (-r)c) 

AGENDA ITEM5 ALLEGED POLLUTION OAKES STATE FOREST 

PURPOSE 

To respond to the Board's request for a report on EPA 
inspections of forestry operations in Oakes State Forest the 
reasons for its current position and copies of any relevant 
Soil Conservation Reports. 

REPORT 

An officer of the EPA inspected the Oakes State Forest Site on 
29 April 1992 and again on 4 May 1992. The inspections were 
in response to allegations received from the North East Forest 
Alliance (NEFA) that logging operations had caused significant 
erosion and consequent water pollution. NEFA had blockaded 
the site and stopped all logging operations and road works. 

The inspections revealed that a series of minor roads had been 
constructed on areas that had been or were being logged. The 
soils and subsoils of the site were found to be non—dispersive 
in nature and were not considered to be highly erodable. 
Whilst not always along the c'cst of the ridge line, the road 
works were found to be as higli rin the slope as was reasonable 
for the terrain and in all cases well out of the gullies. 
Most of the logged areas were fouiid to be between 1 and 1.5 km 
from Scraggy and Sunday Creeks. Nearly all of the gullies in 
the logging area are perennial in nature. 

The inspections revealed very little erosion on the snig 
tracks, minor roads or log dumps even though the work had been 
through the wet season in a high rainfall area. Cross banks 
had been installed on the areas that had been logged and 
appeared to be working quite well. It was found that the 
forest harvesting plan had provided for significant filter 
strips to protect the waters of the area, these were further 
enhanced by the terrain. 

The inspection of Scraggy and Sunday Creeks and Bellinger 
River in the vicinity of the site Tèvealed very clear waters 
even though there had been some rain just prior to the 
inspections. 

It was concluded that there was no gross pollution or 
potential for gross pollution caused by the logging operation 
in the Oakes State Forest. 
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On 7 May 1992 the EPA granted a conditional Pollution Control 
Licence to the Forestry Commission in relation to forest 
roading and logging operations the nine forestry regions of 
the State, including the region which includes Oakes State 
Forest. 

On 19 August 1992 the Department of Conservation and Laridt-
Management advised that Soil Conservation officers had been at 
the site for three (3) weeks and would be there for another 
week meas.iring the separations and height of cross banks that 
had been constructed along logging tracks. These measures are 
specified in the standard conditions for erosion mitigation, 
compliance with which has been Forestry Commission policy. 
Compliance with those conditions and relevant regional codes 
of practice is now a condition of the pollution control 
licence, though the licences did not apply at the time of the 
logging. 

CALM is expected to report to the Forestry Commission on its 
findings, with recommendations on any alterations to the code 
of logging practices which are considered necessary. 

FUTURE ACTION 

The EPA and Forestry Commission have met with a view to review 
of the erosion mitigation conditions and codes of practice. 
Soil Conservation officers of CALM are expected to assist in 
that review. 

NEIL SHEPHERD 
- 	Directcr-Genera.1 

(2WC-1WRJ0' CLP) 
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Mr John Corkill 
Big Scrub Environment Centre 
149 Keen Street 
LISMORE NSW 2480 

Our Reference: 
CH1039 F0192/28 & 92/3 1 

Your Reference: 

Contact: 	Donna Campbell - 325.5609 

Environment 

Protection 

Authority 
New SoIh Webs 

P0 Box 1135 
Chatswood 
NSW 2057 

Tel .02. 795 5000 

Fax .02. 325 5678 

Director 

General 

irv AUG I 

Dear Mr Corkill 

Applications under Freedom of Information Act 

Following discussions with the Ombudsman, I agreed that a number of documents 
which were the subject of initial claims to exemption would be made available for 
inspection. I am informed by the Office of the Ombudsman that this change in status 
of the documents was conveyed to you following receipt by him of my letters of 27 

April and 11 June 1994. 

The Ombudsman's Office (Mr David Watson) advised there had been discussions with 
you indicating your intention to make an appointment with the EPA to inspect the 
documents. However, I note you have not yet inspected these documents. 

In order to finalise these applications, I enclose for your information a copy of the 
documents (as per the attached list). 

In addition to the documents previously released, I have also decided to release 
document numbered 2C in the application concerning Oakes State Forest. I have been 
persuaded that my original decision to claim exemption on the basis of legal 
professional privilege for this document was mistaken, although that privilege attaches 
to some of the attachments to that document. A copy of that document is also 

enclosed. 

Yours sincerely 

NEIL SHEPH1P_-
Director-Generat 



FOl APPLICATIONS 92/28 & 92/31 BY JOHN CORKILL 

List of documents where exemptions waived and copies forwarded with letter to Mr 
Corkill dated July 1995 

Oakes State Forest 

Attachments to document 1A (numbering agreed with Ombudsman) comprising 
amended Standard Erosion Mitigation Conditions for Logging In NSW - June 
1984, and glossary of terms - lOpp and Excerpts from Code of Logging Practices, 
Crown Timbered Lands, Port Macquarie Region, Forestry Commission, June 1988 - 
4pp (Copy offered in notice of determination dated 30 October 1995). 

Attachments to document 2A comprising draft letter to Woolf Associates (2pp) and 
draft le:ter to Forestry Commission (ip). 

Document 2C comprising a memo dated. 12 May 1992 from Manager Litigation to 
Director General re logging operations in Oakes State Forest. 

Document 4A comprising submission for meeting 14 July 1992 of EPA Board 
from Dr Shepherd signed 6 July 1992 (irrelevant pages blanked), 4pp. 

Document 4B being a submission for meeting on 8 September 1992 of the EPA 
Board from Dr Shepherd signed 27 August 1992, 2pp. 

Document 5, fax sheet for 1A above from Grafton Regional Office to Mr P Yates, 
'p. 

Forestry Licences 

Document 1A - Paper for Executive Committee Meeting on 21 May 1992 
concerning Forestry Commission Licence Review Pilot Project Proposal signed by 
Lisa Corbyn and dated 18 May 1992 with note dated 28 May 1992, 3pp. 

Document lB - draft paper as in 1A, unsigned and undated, 2pp. 

Document 2 - Memo to Dr Warwick Forrest dated 27 April 1992 drafted by Mr M 
Mathews concerning proposed environmental audit and State of the Environment 
Report - Forest Activities, 3pp. 

Document 3 - Extract from Director General's Report to EPA Board Meeting 5/92 
on 14/9/92 (irrelevant sections obscured), lp. 

Document 4 - Submission for meeting of EPA Board 6/92 on 12.8.92 concerning 
correspondence from the Australian Conservation Foundation, ip. 

5. 	Document 4C - attachment to 4 comprising letter to Ms S Salmon, Australian 
Conservation Foundation from Director-General dated 30 June 1992, 2pp. (other 
attachments are not connected with forestry licensing). 



Document 5 - Extract from Director-General's Report to the EPA Board Meeting 
6/92 on 12.8.92 (irrelevant sections obscured) ip. 

Document 6 - Extract from Director-General's Report to EPA Board meeting 8/92 
on 14.10.92 (irrelevant sections obscured) dated 29 September 1992, ip. 

Document 7 - Submission for meeting of EPA Board 8/92 on 14.10.92, agenda 
item 6 - Forestry Commission Licenses, signed by Director General and dated 
25.9.92, 3pp. 

Document 8 - Extract from Director General's Report to Board Meeting 9/92 on 
10.11.92 concerning forestry licences (irrelevant sections obscured) ip. 

Document 9 - EPA Technical Services Divisional Report October 1992 to EPA 
Board Meeting 9/92 on 10.11.92 (irrelevant sections obscured), 2pp. 

An additional document released by the Board is also attached being a submission dated 
13 May 1992 by the Director-General to the.'EPA Board meeting 3/92 on 13 May 1992 
(2pp) with an attached licence covering land in the Batemans Bay Region (4pp). 

2 



Mr John Corkill 
Big Scrub Environment Centre 
149 Keen Street 
LISMORE NSW 2480 

Our Reference: CH1039; F0192/28 & 92/3 1 

Your Reference: 

Contact: 	Donna Campbell - 325.5609 

Environment 

P r o t e c t i o n 
A u t h o r i t y 
New South Wales 

P0 Box 1135 
Chatswood 
NSW 2057 

Tel .02. 795 5000 
Fax .02. 325 5678 

Director 
General 

lC 	1?1I 
( 	MU l) 

Dear Mr Corkill 

Applications under Freedom of Information Act 

Following discussions with the Ombudsman, I agreed that a number of documents 
which were the subject of initial claims to exemption would be made available for 
inspection. I am informed by the Office of the Ombudsman that this change in status 
of the documents was conveyed to you following receipt by him of my letters of 27 
April and 11 June 1994. 

The Ombudsman's Office (Mr David Watson) advised there had been discussions with 
you indicating your intention to make an appointment with the EPA to inspect the 
documens. However, I note you have not yet inspected these documents. 

In order to finalise these applications, I enclose for your information a copy of the 
documents (as per the attached list). 

In addition to the documents previously released, I have also decided to release 
document numbered 2C in the application concerning Oakes State Forest. I have been 
persuaded that my original decision to claim exemption on the basis of legal 
professional privilege for this document was mistaken, although that privilege attaches 
to some of the attachments to that document. A copy of that document is also 
enclosed. 

Yours sincerely 

NEIL SHEPHp__-
Di rector-General 



FOl APPLICATIONS 92/28 & 92/31 BY JOHN CORKILL 

List of documents where exemptions waived and copies forwarded with letter to Mr 
Corkill dated July 1995 

Oakes State Forest 

Attachments to document 1A (numbering agreed with Ombudsman) comprising 
amended Standard Erosion Mitigation Conditions for Logging In NSW - June 
1984, and glossary of terms - lOpp and Excerpts from Code of Logging Practices, 
Crown Timbered Lands, Port Macquarie Region, Forestry Commission, June 1988 - 
4pp (Copy offered in notice of determination dated 30 October 1995). 

Attachments to document 2A comprising draft letter to Woolf Associates (2pp) and 
draft letter to Forestry Commission (ip). 

Document 2C comprising a memo dateçl. 12 May 1992 from Manager Litigation to 
Director General re logging operations in Oakes State Forest. 

Document 4A comprising submission for meeting 14 July 1992 of EPA Board 
from Dr Shepherd signed 6 July 1992 (irrelevant pages blanked), 4pp. 

Document 4B being a submission for meeting on 8 September 1992 of the EPA 
Board from Dr Shepherd signed 27 August 1992, 2pp. 

Document 5, fax sheet for 1A above from Grafton Regional Office to Mr P Yates, 
lp. 

Forestry Licences 

Document 1A - Paper for Executive Committee Meeting on 21 May 1992 
concerning Forestry Conmiission Licence Review Pilot Project Proposal signed by 
Lisa Corbyn and dated 18 May 1992 with note dated 28 May 1992, 3pp. 

Document lB - draft paper as in 1A, unsigned and undated, 2pp. 

Document 2 - Memo to Dr Warwick Forrest dated 27 April 1992 drafted by Mr M 
Mathews concerning proposed environmental audit and State of the Environment 
Report - Forest Activities, 3pp. 

Document 3 - Extract from Director General's Report to EPA Board Meeting 5/92 
on 14/9/92 (irrelevant sections obscured), ip. 

Document 4 - Submission for meeting of EPA Board 6/92 on 12.8.92 concerning 
correspondence from the Australian Conservation Foundation, ip. 

5. 	Document 4C - attachment to 4 comprising letter to Ms S Salmon, Australian 
Conservation Foundation from Director-General dated 30 June 1992, 2pp. (other 
attachments are not connected with forestry licensing). 



Document 5 - Extract from Director-General's Report to the EPA Board Meeting 
6/92 on 12.8.92 (irrelevant sections obscured) ip. 

Document 6 - Extract from Director-General's Report to EPA Board meeting 8/92 
on 14.10.92 (irrelevant sections obscured) dated 29 September 1992, ip. 

Document 7 - Submission for meeting of EPA Board 8/92 on 14.10.92, agenda 
item 6 - Forestry Commission Licenses, signed by Director General and dated 
25.9.92, 3pp. 

Document 8 - Extract from Director General's Report to Board Meeting 9/92 on 
10.11.92 concerning forestry licences (irrelevant sections obscured) ip. 

Document 9 - EPA Technical Services Divisional Report October 1992 to EPA 
Board Meeting 9/92 on 10.11.92 (irrelevant sections obscured), 2pp. 

An additional document released by the Board 'is also attached being a submission dated 
13 May 1992 by the Director-General to the.'EPA Board meeting 3/92 on 13 May 1992 
(2pp) with an attached licence covering land in the Batemans Bay Region (4pp). 
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Mr John Corkill 
Big Scrub Environment Centre 
149 Keen Street 
LISMORE NSW 2480 

Our Reference: CH1039; F0192/28 & 92/3 1 

Your Reference: 

Contact: 	Donna Campbell - 325.5609 

Environment 
Protection 
A u t h o r i t y 
New Soath Wales 

P0 Box 1135 
Chatswood 
NSW 2057 

Tel .02. 795 5000 
Fax .02. 325 5678 

Director 
General 

-. AUG 1Y5 

Dear Mr Corkill 

Applications under Freedom of Information Act 

Following discussions with the Ombudsman, I agreed that a number of documents 
which were the subject of initial claims to exemption would be made available for 
inspection. I am informed by the Office of the Ombudsman that this change in status 
of the documents was conveyed to you following receipt by him of my letters of 27 
April and 11 June 1994. 

The Ombudsman's Office (Mr David Watson) advised there had been discussions with 
you indicating your intention to make an appointment with the EPA to inspect the 
documents. However, I note you have not yet inspected these documents. 

In order to finalise these applications, I enclose for your information a copy of the 
documents (as per the attached list). 

In addition to the documents previously released, I have also decided to release 
document numbered 2C in the application concerning Oakes State Forest. I have been 
persuaded that my original decision to claim exemption on the basis of legal 
professional privilege for this document was mistaken, although that privilege attaches 
to some of the attachments to that document. A copy of that document is also 
enclosed. 

Yours sincerely 

NEIL SHEPHRp. _-
Director-General 



FOl APPLICATIONS 92/28 & 92/31 BY JOHN CORKILL 

List of documents where exemptions waived and copies forwarded with letter to Mr 
Corkill dated July 1995 

Oakes State Forest 

Attachments to document 1A (numbering agreed with Ombudsman) comprising 
amended Standard Erosion Mitigation Conditions for Logging In NSW - June 
1984, and glossary of terms - lOpp and Excerpts from Code of Logging Practices, 
Crown Timbered Lands, Port Macquarie Region, Forestry Commission, June 1988 - 
4pp (Copy offered in notice of determination dated 30 October 1995). 

Attachments to document 2A comprising draft letter to Woolf Associates (2pp) and 
draft letter to Forestry Commission (ip). 

Document 2C comprising a memo date. 12 May 1992 from Manager Litigation to 
Director General re logging operations in Oakes State Forest. 

Document 4A comprising submission for meeting 14 July 1992 of EPA Board 
from Dr Shepherd signed 6 July 1992 (irrelevant pages blanked), 4pp. 

Document 4B being a submission for meeting on 8 September 1992 of the EPA 
Board from Dr Shepherd signed 27 August 1992, 2pp. 

Document 5, fax sheet for 1A above from Grafton Regional Office to Mr P Yates, 
ip. 

Forestry Licences 

Document 1A - Paper for Executive Committee Meeting on 21 May 1992 
concerning Forestry Commission Licence Review Pilot Project Proposal signed by 
Lisa Corbyn and dated 18 May 1992 with note dated 28 May 1992, 3pp. 

Document lB - draft paper as in 1A, unsigned and undated, 2pp. 

Document 2 - Memo to Dr Warwick Forrest dated 27 April 1992 drafted by Mr M 
Mathews concerning proposed environmental audit and State of the Environment 
Report - Forest Activities, 3pp. 

Document 3 - Extract from Director General's Report to EPA Board Meeting 5/92 
on 14/9/92 (irrelevant sections obscured), ip. 

Document 4 - Submission for meeting of EPA Board 6/92 on 12.8.92 concerning 
correspondence from the Australian Conservation Foundation, ip. 

5. 	Document 4C - attachment to 4 comprising letter to Ms S Salmon, Australian 
Conservation Foundation from Director-General dated 30 June 1992, 2pp. (other 
attachments are not connected with forestry licensing). 



Document 5 - Extract from Director-General's Report to the EPA Board Meeting 
6/92 on 12.8.92 (irrelevant sections obscured) Ip. 

Document 6 - Extract from Director-General's Report to EPA Board meeting 8/92 
on 14.10.92 (irrelevant sections obscured) dated 29 September 1992, ip. 

Document 7 - Submission for meeting of EPA Board 8/92 on 14.10.92, agenda 
item 6 - Forestry Commission Licenses, signed by Director General and dated 
25.9.92, 3pp. 

Document 8 - Extract from Director General's Report to Board Meeting 9/92 on 
10.11.92 concerning forestry licences (irrelevant sections obscured) ip. 

Document 9 - EPA Technical Services Divisional Report October 1992 to EPA 
Board Meeting 9/92 on 10.11.92 (irrelevant sections obscured), 2pp. 

An additional document released by the Board is also attached being a submission dated 
13 May 1992 by the Director-General to the'EPA Board meeting 3/92 on 13 May 1992 
(2pp) with an attached licence covering land in the Batemans Bay Region (4pp). 
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Mr John Corkill 
Big Scrub Environment Centre 
149 Keen Street 
LISMORE NSW 2480 

Our Reference: CH1039; F0192/28 & 92/31 

Your Reference 

Contact: 	Donna Campbell - 325.5609 

Environment 

P r o t e c t i o n 

A u t h o r i t y 
New South Wales 

PD Box 1135 
Chatswood 

NSW 2057 

Tel .02. 795 5000 
Fax .02. 325 5676 

Director 
General 

AUG tr  
£4jl3 ii'

.c .) 

Dear Mr Corkill 

Applications under Freedom of Information Act 

Following discussions with the Ombudsman, I agreed that a number of documents 
which were the subject of initial claims to exemption would be made available for 
inspection. I am informed by the Office of the Ombudsman that this change in status 
of the documents was conveyed to you following receipt by him of my letters of 27 
April and 11 June 1994. 

The Ombudsman's Office (Mr David Watson) advised there had been discussions with 
you indicating your intention to make an appointment with the EPA to inspect the 
documents. However, I note you have not yet inspected these documents. 

In order to finalise these applications, I enclose for your information a copy of the 
documents (as per the attached list). 

In addition to the documents previously released, I have also decided to release 
document numbered 2C in the application concerning Oakes State Forest. I have been 
persuaded that my original decision to claim exemption on the basis of legal 
professional privilege for this document was mistaken, although that privilege attaches 
to some of the attachments to that document. A copy of that document is also 
enclosed. 

Yours sincerely 

NEIL SHEPHERp__-  
Di rector-General 



FOl APPLICATIONS 92/28 & 92/31 BY JOHN CORKILL 

List of documents where exemptions waived and copies forwarded with letter to Mr 
Corkill dated July 1995 

Oakes State Forest 

Attachments to document 1A (numbering agreed with Ombudsman) comprising 
amended Standard Erosion Mitigation Conditions for Logging In NSW - June 
1984, and glossary of terms - lOpp and Excerpts from Code of Logging Practices, 
Crown Timbered Lands, Port Macquarie Region, Forestry Commission, June 1988 - 
4pp (Cc'py offered in notice of determination dated 30 October 1995). 

Attachments to document 2A comprising draft letter to Woolf Associates (2pp) and 
draft letter to Forestry Commission (ip). 

Document 2C comprising a memo datecL 12 May 1992 from Manager Litigation to 
Director General re logging operations in Oakes State Forest. 

Document 4A comprising submission for meeting 14 July 1992 of EPA Board 
from Dr Shepherd signed 6 July 1992 (irrelevant pages blanked), 4pp. 

Document 4B being a submission for meeting on 8 September 1992 of the EPA 
Board from Dr Shepherd signed 27 August 1992, 2pp. 

Document 5, fax sheet for 1A above from Grafton Regional Office to Mr P Yates, 
ip. 

Forestry Licences 

Document 1A - Paper for Executive Committee Meeting on 21 May 1992 
concerning Forestry Commission Licence Review Pilot Project Proposal signed by 
Lisa Corbyn and dated 18 May 1992 with note dated 28 May 1992, 3pp. 

Document lB - draft paper as in 1A, unsigned and undated, 2pp. 

Document 2 - Memo to Dr Warwick Forrest dated 27 April 1992 drafted by Mr M 
Mathews concerning proposed environmental audit and State of the Environment 
Report - Forest Activities, 3pp. 

Document 3 - Extract from Director General's Report to EPA Board Meeting 5/92 
on 14/9/92 (irrelevant sections obscured), ip. 

Document 4 - Submission for meeting of EPA Board 6/92 on 12.8.92 concerning 
correspondence from the Australian Conservation Foundation, ip. 

5. 	Document 4C - attachment to 4 comprising letter to Ms S Salmon, Australian 
Conservation Foundation from Director-General dated 30 June 1992, 2pp. (other 
attachments are not connected with forestry licensing). 

4 



Document 5 - Extract from Director-General's Report to the EPA Board Meeting 
6/92 on 12.8.92 (irrelevant sections obscured) ip. 

Document 6 - Extract from Director-General's Report to EPA Board meeting 8/92 
on 14.10.92 (irrelevant sections obscured) dated 29 September 1992, ip. 

Document 7 - Submission for meeting of EPA Board 8/92 on 14.10.92, agenda 
item 6 - Forestry Commission Licenses, signed by Director General and dated 
25.9.92, 3pp. 

Document 8 - Extract from Director General's Report to Board Meeting 9/92 on 
10.11.92 concerning forestry licences (irrelevant sections obscured) ip. 

Document 9 - EPA Technical Services Divisional Report October 1992 to EPA 
Board Meeting 9/92 on 10.11.92 (irrelevant sections obscured), 2pp. 

An additional document released by the Board is also attached being a submission dated 
13 May 1992 by the Director-General to the .'EPA Board meeting 3/92 on 13 May 1992 
(2pp) with an attached licence covering land in the Batemans Bay Region (4pp). 
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